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environmentally sound technologies and know-how to other
particularly developing countries to enable implementation
Conv...and to support the development and enhancement
endogenous capacities and technologies of developing co
(Art 4.5) &
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commitments under the Conv. will depend on the effective

implementation by developed countries Parties of their co
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Bali Action Plan

to technology provision and finance, all of these items in a “measur
reportable and verifiable” manner.

On enhanced action on technology development and transfer, the
Action Plan covers

(i) mechanisms and means to remove obstacles (and to provide incen
for) technology development and transfer to developing countries

technologies
(iii) Cooperation on R&D of current, new and innovative technology

(iv) Technology cooperation in specific sectors :



Some preliminary points

f
Need for thinking outside the usual box because Business as usual [\
won’t work in conventional technology paradigm

3 types of technologies

— technologies in the public domain (not patent protected)....issues o
transfer of know-how to use, maintain and adapt to local condition
developing countries.

— technologies that are patent protected
— future technologies

Need to address the issue of IPRs in the context of (1) Innovati
(2) Access to technologies on fair and reasonable terms and at
affordable prices to deal with CC |

.i:.

Usual categories of IPRs that needs to be dealt with is patents and tr de' Ao
secrets (know-how). SR e T

g b ‘\
Minimum standards of protection for patents and other categories of he
IPRs is now required by the TRIPS Agreement.
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Source: James Love, Knowledge Ecology International
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Batteries
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Energy storage
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Energy efficient
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Energy efficency
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Wind power
Hybrid automobiles
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Wind energy
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Windmill
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WIPO PCT patent filings, 4

Electricity generation
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Alternative fuel
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Fuel consumption
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Biomass
T1111

Energy conservation
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Ethanol
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Biofuel

Biodiesel
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Carbon emission

Solar
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Who owns the technologies?

Share of countries in renewable energy patents, 2005
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Climate tolerant crops La 1y

y f ,
+0n climate tolerant crops serious concerns have been expressed over the monopg;ly fi
a few companies hold over genes in plant. .’ !.

'"p .
+According to ETC (2008), BASF (Germany), Monsanto (USA), Bayer(Germa y) \

Syngenta (Switzerland), Dupont (USA) and other biotech companies (known a
“Gene Giants”) have filed 532 patent documents (a total of 55 patent famllles};
“climate ready” genes at patent offices around the world. f

+ Gene giants are “staking sweeping patent claims on genes related to environ
stresses, not just those in a single engineered plant species but also to a subsg;
similar genetic sequence in virtually all engineered food crops”.

oy -
=Developed (US, Europe) and developing countries such as Argentina, Brazil, China;
South Africa (major food producing countries) are swamped with such patent filings:" -

«~Concerns that the proprietary technologies will concentrate corporate poweT; drives- ° A
up costs, inhibit independent research and undermine farmers rights’ to save and =
exchange seeds.



Patents as barriers to access

In the context of Montreal Protocol:

Indian companies wanted to use chemical HFC-134a (substitute for
In refrigerators and air-conditioners. US company owning the pate
wanted (a) very high price $25 mil for license (b) majority equity i
companies (c) restrictions on export of Indian products. These we
unacceptable to Indian producers.

In which it would hold a majority share.




Opportunistic & Anti-competitive lawsuits: Hampering access to climate

Technologies /

7/

In 1996 Enercon was barred from importing wind turbines into the US throyf‘gh a o

proceeding before the US International Trade Commission (ITC) for it wa;, \

alleged to be violating a US patent t -

The patent involved covered a particular method of controlling the inverte
order to provide power most effectively to the grid, and was held by Kinefech,
technology investment and patent holding company managed by Lachm
Goldman Ventures.

In 2004 Toyota was engaged in a patent mfrmgement battle related to |
Synergy Drive brought by Paice LLC, (that doesn’t manufacture such
The court awarded Paice compensation. Toyota will have to contlnue*p
royalties for future vehicles it produces using the disputed technologfj«:II _
request for a permanent injunction was denied. ;

In 2005, Toyota faced another legal challenge from Solomon Technologi
clalmlng infringement of its patent primarily relating to Toyota’s use pf the

Hybrid Synergy Drive technology. In 2006 Solomon also filed an add tlor.’regl
complaint against Toyota with the ITC seeking to exclude importation of th
infringing technology. :




Options under TRIPS Agreement / /'
J A

TRIPS contains minimum standards of IP protection as well as flexibilities that *
countries could use to prevent the abuse of intellectual property by the IP holder: ﬂ

Pre-Grant measures

applicability);
(i1) Exclusions from patentability

Post-grant measures:
(i) compulsory licensing, government use order g

: grds for CL could include (eg public interest, health, nutrition, dn 10
protectlon national emergency or situations of extreme urgency) U[S
country to determine the grounds for CL.

:TRIPS states the conditions on which CL should be issued. e.qg.
show prior negotiations with patent holder has failed (except in cases
emergency, situations of extreme urgency, and public non-commercia usé)
payment of adequate remuneration. -

: Developed and developing countries have used CL for a variety df rea',sonsf' .

!
Jd\
(1) exception to patent rights (e.g. research, teaching, experimental purposes) :\

including parallel importation %!

a
&



Options Inadequate

countries to ensure strict application of patentability criteria;

Pressure not to use TRIPS flexibilities e.g. exceptions, compul
license;

Litigation threatened, deters use of flexibilities;

Flexibilities more of value in countries with reverse engineering
capacity...may not facilitate access to know-how.....;




Possible Measures to Address Patent Issues ‘,f/
4 ,( A
oJ

Expansion of exemptions for climate-friendly technologies using " g’
existing or new TRIPS provisions. Possibility of different status of j,
exemption or implementation periods etc in developing countries
a-vis developed countries.

— Several proposals have been made to exclude climate friendly

technologies from patenting (G77 & China, Philippines, Bolivia
proposals)

Clarification of flexibilities through Declaration on TRIPS and
Change in relevant fora e.g. WTO, UNFCCC (along the lines ©
Declaration on TRIPS and Public Health). .

— This would be a political declaration on CL, but it can reaffirm th EISGL'O :
?/-2-

flexibilities for dealing with climate change, could recognise the proble
of diffusion of technologies to developing countries with no :.

manufacturing capaC|ty as a result of Article 31(f) of TRIPS that - O

conditions CL to “predominantly for the supply of the domestic m;arket" » J

and initiate a process to find a solution as it did for medicines . . ** ° i\
’

a
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stop centre under UNFCCC for obtalnlng licenses for
technologies on specified terms and conditions and
royalties to facilitate licensing especially where to us

(proposed By G77 & China) :
— The pool should also faciliate sharing of know-he; :




Future technologies /

Model of R & D and its financing can influence transfer of and access to cllm,ate- f
friendly technologies.

Governments play an important role in providing funding for R&D. e.g. In
half of the expenditure for R&D in renewable energy came from the EU
governments.

IPRs to the recipient research institutions due to Bayh Dole type acts....
aimed at improving the industrial competitiveness of their industries.

Imperative to explore modalities for the transfer of publicly funded clirn'
friendly technologies .

LPa
Government can have major influence over terms of patenting if it has funded

R&D, eg if it funded 70% of R&D costs, it should have 70% of royalty |ghts
which can be waived when used in developlng countries.

T .i:a.

E.g. mandatory Public Access policy of the National Institutes of Health WhICh
requires investigators funded by the NIH to make the publicly funded research «
publicly available no later than 12 months after the date of publication.
Compliance is a statutory requirement and a condition of the grant award.



R&D models for affordable access to technologig

component.

Fund for R&D with (a) Council setting priorities of technology needs
allocation of funds; (b) Expert panel to assess grant applications; (c)
for innovation given, with payments by installments, and only those

not be patented or the patent is assigned to the Technology Fund. (e
license the technology to various users freely. E.g. Example of Druggif [
Neglected Diseases Initiative

may hamper innovation.

f'-‘




» Technology is vital way to fill gap between economic growth

» We need to find more alternative ways to promote innovation

Conclusions

Both | +A are important.

UNFCCC is based on equity principle, with developed countries
obliged to provide technology transfer to developing countries.

and reduction of emission.

creative ways to manage IPRs so that it does not hamper | + A.



