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If Chinese Farmers Wereto be Given Full Private Ownership of their Land, What
Measures Might Contribute to thisBeing Most Confidently and Successfully Done?

Roy Proster man
University of Washington/Rural Development I nstitute, Seattle

In a fuller presentation (book chapter), | haveadided in detail China’s thus-far
only partially successful efforts to give farmefsygar, non-readjustaliland (now
under the new Property Law) renewable rights tir trable land.

Efforts by the central government to implement é188-year rights continue,
but, pending any reasonably full success for stichte, dealing with the land-tenure
issue—with secure, long-term land tenure viewed pserequisite for mid- to long-term
farmer investments, creation of a meaningful laradtkat and concomitant wealth for
farmers, and the forestalling of rampant land tg&ifor non-agricultural uses—continues
to be a subject of controversy, and to elicit ssgjgas for alternative approaches.

Most recently, articles have appeared in the Westexdi4 noting that a small
but significant movement is afoot—and is facingsy official opposition—to give
Chinese farmers full private ownership of the |amel till. In one of the same media
accounts, a prominent Chinese academic opposetvedgpownership was quoted as

! Following breakup of the collective farms and edition of land to individual farm households in 297
84, most villages in China adopted the practicpesfodically readjusting or reallocating landholgsnin
response to changes in individual household maketgd, village population, and loss of land throuighd
takings or expropriations. There are two basiesypf readjustments. In “big readjustments,” aga
takes back all land from farmers and then redistei it in accordance with population changes t tie
village and household levels (e.qg., if village plapion has grown, every individual land share \wél
smaller). “Small readjustments,” involve takingdefrom households that have lost members (e.g.,
through death or a daugher’s marriage out of thegé) and giving it to households that have added
members (e.g., through birth or a marriage intovihege), and does not affect the entire village
landholding pattern. More recent changes in theHave attempted to substantially end such
readjustments. See Law of Land Management (praatedigby the Standing Comm. Nat'l People’s Cong.,
Aug. 29, 1998, effective Jan. 1, 199@nslated inLEXIS (last visited Oct. 6, 2006) (P.R.C.); Law e
Contracting of Rural Land (promulgated by the SkagedComm. Nat'l People’s Cong.; Aug. 19, 2002,
effective Mar. 1, 2003ranslated inLEXIS (last visited Oct. 6, 2006) (P.R.C.); Prapdraw [Wu Quan
Fa] of the People’s Republic of China, passedafifth conference of the tenth People’s Congress o
March 16, 2007, effective Oct. 1, 2007.

2 See generally Zhu Keliang, Roy Prosterman, éfta, Rural Land Question in China: Analysis and
Recommendations Based on a Seventeen-ProvinceySNiid JILP Vol. 38 (4) 761 (2006).

% See news report attp:/news.hexun.com/2007-08-25/100238594. i{ikalg. 24, 2007); reports at
http://nc.people.com.cn/GB/6843047.htfdén. 31, 2008); and Li Ping, “On Solid Grounddugh China
Morning Post Feb. 23, 2008 (this Op-Ed by the RDI staff ateyrwho heads our Beijing Representative
office discusses the new No. 1 Document).

* See, e.g., J. Bajoria, “China’s Land Reform Chglee’ (Council on Foreign Relations, March 10, 2008)
J. Anderlini, “Losing the Countryside, A restivegsantry calls on Beijing for land rights,” Finarcia
Times P.7, Feb. 20, 2008; “This land is my land,” Then&omist Feb. 14, 2008.




saying “that if [the Chinese government] want theme problems as India has then they
should go ahead and privatize the land”, and aggtanmaintain “the current system of
state [sic] ownership®. Actually, China experienced an initial periodfialf private
ownership of farmland under reforms initiated as @ommunist Party came to power, in
1949-56° It was highly successful, with grain productinnreasing by 70% and farm
incomes by 85% during that perfodnly to be succeeded by the ill-conceived and
disastrous collectivization of agricultuteThe collectivization period lasted, with
variations along the way, from giant-size “commtirtessmaller-size “production
teams”, from 1956 to the end of the 1970s, andthas succeeded by family farms
under the Household Responsibility System (HRS)—tbé#ective” retaining ownership
of the land while the individual households had ngkts—but with those individual
farms generally held insecurely, first becausereatijustments” for population change,
and more recently (especially in developing or-{oeban areas) due to taking of
farmland for non-agricultural purpos&sSince 1993 (in terms of policy) and 1998 (in
terms of formal law), the readjustments have bashrestricted, and now virtually
banned® Takings for non-agricultural uses—a threat to msimaller amounts of land,
but as to that land a severe threat—have alsoibesasingly the subject of attempted
limitations*

But, as noted above, the safeguards and restrictiave not yet been fully and
effectively implemented. Today they probably assecure tenure to somewhere
between one-third and two-fifths of Chinese farntérs

The argument can be persuasively made that therexgovisions of lawif
effectively implementedreate land rights that are not significantlyenndr to full private
ownership. Depending on the percentage factor issdigcount a future stream of
income, the usual formula would assign a 30-yaad kgght, in year one, roughly 75 to
95 percent of the value of full private ownershipMoreover, full private ownership
does not seem to be a prerequisite for a marketomep. Farmers in Hong Kong’'s New
Territories have (and previously had under thei@r)t50-year rights to their land, while
Hong Kong’s urban skyscrapers are built on land ihasually held with 75-year

® Financial Timessupra note 4 (“state ownership” is an erronedasacterization: ownership of rural
arable land in China is collective, as discusséadvije

® Land Reform Law of PRC (1950). As to implemermtatsee GINA INSTITUTE OF REFORM&
DEVELOPMENT, HISTORY OF CHANGES AND INNOVATIONS OF CHINAS RURAL LAND SYSTEM31-32 (1999).
" Seeld. at 32Zhang Gensheng,URAL REFORM IN CHINA 3-4 (2001), p.6.Land ownership was also
provided in the aftermath of World War Il for therfner tenant farms of Japan, South Korea, and Taiwa
Province, and has been highly productive, wealtif@oing, and successfully maintained.

8 See S. Weigelin-SchwiedrizikRAUMA AND MEMORY: THE CASE OF THEGREAT FAMINE IN THE

PEOPLE SREPUBLIC OFCHINA (1959-1961) (Brill Academic Publishers 2003); Xizheng,Demographic
Consequences of the Great Leap Forward in Chinats/iaces 13 (4) ®PULATION & DEVELOPMENT
REVIEW 639(1987).

° See the discussion of evolution of land tenurhn, et al, note 2 above.

2 See note 1 above.

1 See, e.g., 2008 No. 1 Document of the Central Citieerand the State Council; Li, note 3 above.
125ee Zhu, et al, note 2 above.

13 See Zhu, et al, note 2 above, at 784, fn 47..



rights!* Most land in Israel is held under 49 or 98 yégints (the former with a biblical
origin)*°. Surely both Hong Kong and Israel would generb#yconsidered market
economies. So is Australia, where much privateldiand (including extensive grazing
land in “stations” held by private parties) is aicqd for a single lump sum payment from
the government for a “leasehold” period of 99 year&urther examples could be cited.

Moreover, as to the possible psychological sigaife of “ownership,” any
market-defeating psychological difficulties seenh&wve been successfully overcome in
the urban sector, where private rights now range 50 to 70 years and are freely
bought and sold (and mortgagéd)The key psychological need would seem to be, not
that of giving farmer’s formal “ownership”, but thaef persuading them (and local
officials and cadres) of the reality of the 30-yeattendable and non-readjustable
property rights that farmers already possess ungsent law.

However, let us assumarguendo that the central government’s latest efforts to
fully implement secure 30-year rights for farnt&ido not succeed. Conceivably, the
pressures to do something—Ilegally and psycholdgiedimore drastic” to ease the
problems of the Chinese countryside and jump-atagw process of rural development
might grow so great that Beijing would decide toesuch the Constitution and give
Chinese farmers full private ownership. How caihlig be structured to achieve
maximum net benefits and the highest practicabididence in its positive results, and
thus also to minimize opposition? Of course, aesabove, China had great early
success with such private ownership by farmerberfitst seven years after the
Communist Party came to power, 1949-56. And lamdesship has worked well for the
former tenant farmers of Japan, South Korea anddraProvince.

The senior Chinese academic quoted in the Finafizizés® as saying that the
conferral of such ownership would create for ChHlmsame problems as are faced in
rural India, is far off the mark in his comparisoindia, except for two or three of its 28
state&® has had little successful land tenure reform endixty-plus years since
independence in 1947. At independence, there was a high proportiooént farmers

14 See HK Government, “Sino-British Joint Declarati&xploratory Notes on Annex-lI-1lI” (7 Nov. 1996)
found athttp://www.hkbu.edu.hk/~pchksar?JK?jd-full8hthands Department, Government of Hong
Kong SAR (28 Nov. 2005) found http://www.landsd.gov.hk/en/service/landpolicy.htm

15 See Israel Land Administration, “General Inforioat (March 11, 2007) found at
http://www.mmi.gov.il/Envelope/indexeng.asp?pagtstis/eng/f_gen.

6 See ACT Planning & Land Authority, “Leasehold—keaavailability, length and selling” found at
http://www.actpla.act.gov.au/topics/property pussgsleases_licenses

" The urban rights are now renewable at the ertledf term. Article 149, Property Law of People’s
Republic of China.

18 See note 3, above.

9 See note 5, above.

% |n contrast to the central law-making power irir@hon land-tenure issues, each Indian state nitskes
own laws on these subjects.

2L A new initiative to give ownership of micropldts 10-to-15-hundredths of an acre (up to roughlg on
mu or 1/15 hectare in the Chinese measure) is ic@uatén the new Five-Year Plan. See Government of
India, Eleventh Five-Year Plasections 1.105-1.108 (2007). But the amountalle land to be affected
is small (less than 1%), and the arable land presijoredistributed since independence is barelakigu




and agricultural laborers in India’s countrysideg @hat proportion has not shrunk
appreciably over the past six decades—indeed, tagebe the two non-landowning
groups, there are probably fewer tenant farmersam@ agricultural laborers (generally
the worse-off of the two groups) tod&y China, by contrast, would begin with a system
under which the great majority of rural familiesmbave possession of a parcel or
(usually) several parcels of land on a highly é¢gahn basis, even though most of them
remain insecure as whichparcel or parcels—and with what relocations, rédus, or
reconfigurations—they will possess from one yeahtonext (or from several years to
the next several years). There are, however, fesvytenant farmers, very few
agricultural laborers, and virtually no landlordstoday’s China.Thus the starting point
for any tenure reform in China is wholly differgh&in it was, and remains, in India.
(Indeed, one of the hoped-for results of givingr@se farmers highly secure, long-term
land rights with respect to specified parcels atllgs to forestall a gradual accretion of
landlord-like powers in the hands of the local esdy

Hence the question: If full private ownership werde conferred on Chinese
farmers, are there lessons from the comparativereqce that might help further to
ensure the “safest” outcome, with a minimizatiomigk of near-term land concentration
or a rebirth of pre-1949 “landlordism” by a diffataoute—perhaps, opponents might
argue, as a result of improvident or undesirableo@rced market transfers by the
farmers of their new ownership rights? If fullyate ownership were to be granted to
farm households for the same land on which theggmity have 30-year rights (an in-
place land-ownership-to-the-tiller program), thédaing safeguards might be
considered in such a new governing law:

- Do not allow sale, or even lease, of land rightartgone who
would not be a directly self-cultivating farmeruch a partial
moratorium on transfers might be applied for atiahperiod, such
as fifteen years, while farmers gained a betteses®h land values
and the land market (note that the government basaen any
necessity to apply such a restriction on the temnsf the present
30-year rights¥°> Or even establish such a partial moratorium
initially without any time limit, and simply repedlwhen the
policymakers believed it was time to do so.

- This could be further reinforced with the requirerninat any
transferee via outright sale (even though thatstexee is a self-
cultivating farmer) could not re-transfer via sateeven lease, for
some significant period of time, such as five oryears. Again,
this restriction could be terminated when the tseemed proper to

the proportion (five percent) of China’s arabledahat had been held in the “private plots” onr@rs
former collectives since 1962.

% 3ee, e.g., P.S. AppuaAlD REFORMS ININDIA 82-124 (New Delhi: Vikas Publishing, 1996).

% Under the RLCL, “assignment” of the full 30-yeéarm does require approval by the collective; big t
requirement is largely meaningless, since a “leé®e29 years and 364 days (including one withragu
sum payment up front for the entire term) doesreqtiire any approval.



end it. This would be a restraint on rapid turnmeva/hat some
opponents might call “speculation”, or what in thés. housing
market has come to be known as “flipping”.

- Regardless of the extent of restrictions on salasan alternative
to moratorium periods, wherever sales were perchttiere could
be a “sliding-scale” tax on profits that was deparicon the length
of time the land was owned, with a very high petage tax on
sales that were made after a relatively brief geabownership.
This would not, of course, apply to the 30-yeahtigplders who
would be the initial beneficiaries of ownership tleeir heirs, but
only to buyers from them who then quickly resell.

- Farmers, as owners, should be able to capturedie of their
land in transfers for non-agricultural purposégpning and land-
use restriction have been fully complied with. Agaaxationof
the profits from such non-agricultural transfergef@ where
permitted and lawful) could be at a high percentage—but
based on different, and complex, policy considerej that rate
might well be flat and might apply to the initiadteficiaries as
well. Major changes should, in any case, be madkes legal
regime for shifting land to non-agricultural usas,further
discussed below.

- There could also be restrictions—tailored to spegéographical
regions and land types—as to the holding of agcal land
(either as owner or lessee) above specified maxicrilimgs.
Note that there are no such “ceilings” now, andrthlesence has
sometimes helped pave the way for abuses suchuéside boss
contracting” and “scale farming” (note too thatgarfarms ar@ot
generally more productive or efficient, and cefaimot in a
setting such as China, which remains short on #thcapital but
long on labao??).

- With a goal similar to that of imposing ceilingsgete might be a
blanket prohibition of any purchase or lease ofcapural land by
foreign individuals or foreign legal entities, aperhaps also by
domestic Chinese legal entities. Again, many egéhrestrictions
could be for a fixed initial period of time, or ddibe unlimited in
duration and repealed after policymakers gainedrasse that this

% See, e.g., Hans Binswanger, Klaus Deininger & Bardeder, “Power, Distortions, Revolt and Reform
in Agricultural Land Relations,” in Srinivasan & Benan (eds.Handbook of Development Economics
Vol. lll, ch. 42, 2659-2772 (1995); Nancy L. Johns® Vernon Ruttan, “Why Are Farms So Small?”, 22
World Developmen91 (1994); and W. Peterson & Y. Kislev, “Econosnid Scale in Agriculture: A Re-
Examination of the Evidence,” Staff Paper P91-48p&rtment of Agricultural and Applied Economics,
University of Minnesota; Roy Prosterman, Tim Hadstad Li Ping, “Large-Scale Farming in China: An
Appropriate Policy?” (RDI Reports on Foreign AiddaDevelopment #90, July 1996).



could safely be done, in the more developed arsddgscultural
China of ten or twenty years in the future.

- A further set of legal safeguards would have tinb@duced if a
major piece still missing in the “bundle of sticksheld by farmers
with respect to their 30-year rights—the use oirttzd as
collateral via mortgage-type arrangements, bofinance land
improvements and to finance land sales—were taubéplace in
conjunction with full ownership® Such safeguards regarding
mortgages might, initially at least (and takingaaittonary note
from the current U.S. experience), impose stregnising as to
authorized mortgagees, and prohibit transfers@htlrtgagor’s
obligation by the mortgagee—that is, no “securtt@@’ or
cashing out by the mortgagee via a secondary mafketre might
also be an exempt land area for each farm houseklmdhaps
roughly equivalent to what would be needed to pcedheir basic
nutritional needs, as well as the foundation-poidl
(homestead)—that would not be subject to mortgage.

- A further important element, in terms of normatiuées, would be
a law on takings to supersede the inadequate ofikbe Land
Management Law’ This could build on the legal provisions now
in the 2007 Property Law (such as the new requintitinat the
farmer must receive the compensation for the lakdrt, not the
collective cadres) and embody in positive law tbecy provisions
of recent documents such as the 2008 No.1 Docunidré.focus
should be not only on compensation and other sotdsterules,
but on ensuring an open and public takings procAssong the
substantive changes, mandatory takings rules stpoalehbly
apply only to wholly non-commercial uses (a streading of
“public purpose”), with farmers having to be negt#¢d with and
voluntarily agree to price and terms for any praubkind transfer
for non-agricultural uses—if otherwise approved anthorized—
that would serve a profit-making purpose.

Of course, all of the limits and safeguards desctibove (with the exception of
the final point on takings regime) also create t@msts on a fully free private market for

% Especially in Anglo-American legal theory, progetights in land are often analyzed to a “bundle of
sticks”, describing the various legal interesta(til, “sticks”) into which “complete property” @hundle)
may be divided. See R. Cunningham, W. Stoebuck &/MBitman, The Law of Properfy (West
Publishing 1984).

% Mortgage of arable land is prohibited in the Gugéea Law of 1995, art.37. A draft of the Propérayv
would have permitted such mortgages under certaiditons, but did not survive into the final vensi
Mortgage of urban land rights is, however, perrditte

2 See Law of Land Management, note 1 above, armtismpanying regulations. See generally the
discussion in Zhu, et al, note 2 above.




land rights, and would thereby reduce the wealdation impact of giving ownership to
Chinese farmers as long as such provisions remaingdce.

And, finally, this entire package of mutually reanding rights, limits and
safeguards would have to be the subject of an sxteiimplementation campaign,
paralleling recommendations for enforcement of nshexisting 30-year rights. This
would need to range from issuance (and registrajiohtitle documents for farm
households, to intensive publicity measures angsgoats monitoring—the latter both
actively via farmer surveys and passively throusgalglishing a hotline for complaints—
to the cautioning of local officials that succes®bserving farmers’ ownership rights
will be one of the issues to which their career$ va linked, and to the training of
circuit-riding Peoples Court judges to knowledggaddjudicate land disputes and,
perhaps, the provision of legal aid to farmersn€@f the arguments in favor of rules
giving farmers “private ownership” is likely to lteat this will be both more dramatic
and more decisive than the present “30-year rigiéthe subject of such an
implementation campaign, will terminate any potalhticompeting collective land
rights, and will thus lend itself to a greater dsgto successful enforcement.)

In sum, if the “full private ownership” approach 1¥49-56 were to be
reintroduced, a series of mutually reinforcing tisrand safeguards could be designed
that should go far towards preventing possible ebly the well-off or well-connected.
In practice, it seems that the presently rathedlsthance of Beijing introducing private
ownership for farmers is likely to be enlarged otadyhe degree that the accompanying
discussion will offer and explain these protectjarsmost of them, as propitiation to the
skeptical. Paradoxically, however, the uppermasigér to farmers’ land rights is
probably not that they will voluntarily and imprudty transact them away, but that
collective cadres and local officials will expldite residual ambiguity of the existing
regime of “collective ownership” to steadily usurre land and more of the value of
land for their own narrow benefit.



