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Abstract: This essay examines the developmentiobG courts over the past
decade. Although court caseloads have increasgdmaodestly, courts have engaged in
significant reforms designed to raise the qualityh@ir work. Yet such top-down
reforms have been largely technical, and are naigleed to alter the power of China’s
courts. Courts have also encountered new challgngeluding rising populist
pressures, which may undermine both court authauity popular confidence. The most
important changes in China’s courts have come ftioenground up: some local courts
have engaged in significant innovation, and hortabmteraction among judges is
facilitating the development of professional idgntiRecent developments have largely
avoided two central questions facing China’s caustdy have courts been permitted to
develop even limited new roles, and what additioabds, if any, may they play within
the Chinese political system?

Recent developments in China’s courts reflect aghax largely avoided in
literature on the subject: Can China’s courts @alaeffective role in a non-democratic
governmental system? Changes to courts’ formaloaiiyrhave been limited, courts still
struggle to address basic impediments to servirigiaadjudicators of disputes, and
courts continue to be subject to Communist Pargreight. Courts have also confronted
new challenges, in particular pressure from megj@nts and popular protests. At the

same time, however, the Party-state has permdtatiat times encouraged, both

significant ground-up development of the courts axganded use of the courts as fora
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for the consideration of rights-based grievanaeduding administrative litigation, class
actions, and a small number of discrimination ckafited directly under the constitution.
Some courts have engaged in significant innovatibudges are better qualified than in
the past, and are increasingly looking to otherrtsoand judges, rather than Party
superiors, in deciding novel or difficult casess @&result, courts are increasingly coming
into conflict with other state institutions, growimumbers of well-educated judges are
developing professional identities, and populagrdton to both the problems and the
potential roles of the courts appears higher thvan kefore.

The current and potential future role of China’site has received wide attention.
In China, officials speak of the importance of daeform for ensuring China’s goals of
legal construction and modernization. But the adfisuch reforms have been technical:
improved training of judges, rooting-out corruptiamcreasing efficiency, and greater
oversight over judges. Such reforms appear airhethking the courts institutions for
the fair adjudication of individual disputes. Aktsame time, commentators in China
and in the West have argued for greater changesgmading that courts should serve not
only as adjudicators of private disputes but alksolecks on state power and as fora for
the resolution of public rights — in sum, that toairts should play a significant role in
the development of Chinese governance and society.

Discussions in both China and the West, howevere hargely avoided two
central questions. First, why has the Party-giatenitted the courts to develop even
limited new roles? Second, can courts play arcé¥fe role in a non-democratic
governmental system? These questions have assemmdled importance over the past

two years as Party leaders have reemphasized ligatans of the judiciary to serve
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Party goals and as Party-state concern with pwiplicion and social stability has led to
new pressures on the courts.

This essay surveys recent developments in Chimaig<with a view to
beginning to answer these questions. Part | exesmecent top-down reforms in China’s
courts, highlighting what some advocates of a gieofjudiciary consider signs of
progress. Part Il discusses new challenges thatomandermining courts’ already
limited autonomy. Part Il argues that the mogh#icant changes in China’s courts are
coming from the ground up, in particular from grag/ihorizontal interactions among
judges. Part IV asks whether recent developmarggest fundamental changes to
courts’ power, and then returns to the two questmssed above. My focus is primarily
on civil and administrative litigation, where refios have been more significant than in
the criminal justice system.

Much theoretical scholarship on courts focuses by emocratic systems permit
and encourage the development of independent coldxiglanations include the
knowledge that rulers may one day find themselwgboffice, the desire to make
commitments credible, and the need to constraieduaracie$. Most such explanations
have limited applicability in China, where courte aot designed to be independent of
Party leadership. Scholarship on the role of isoarauthoritarian societies has been
limited. This essay seeks to add to this liteety exploring why a single-Party state
might encourage court development, and whethertggan play significant new roles
without necessarily challenging Party authority.

|. Reformed Courts?

2 For a helpful summary, see Matthew C. Stepheristihen the Devil Turns . . .": The Political
Foundations of Independent Judicial Reviedgurnal of Legal Studiesol. 32, January 2003, pp. 61-64.
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a. Caseloads

Western scholars have long warned against equ@timgese courts with their
Western counterparts. As Donald Clarke has ndpsthaps Chinese courts are not
designed to do, and should not do, the things Westurts do.® Courts are one of a
number of state bureaucracies with the power tolveslisputes, and lack significant
oversight powers over other state actors. For nafiche period since the beginning of
legal reforms in 1978, courts have remained migtora in the overall functioning of the
Chinese state. Despite these differences, Chjodges and academic commentators
have in recent years looked to Western models wits@nd judging in evaluating
developments in China’s courts.

Are Chinese courts playing fundamentally differesiés in society to those
played in the recent past? There is no clearleadk for evaluating changes in the
position of courts within the Party-state. Offigi@ports have noted that Chinese courts
are handling more cases than at any time in thie wah some claiming that China is
facing a “litigation explosion® For example, China’s courts reported hearing 718ami

cases in 2008, more than triple the number heard in 1886Yet such comparisons

% Donald Clarke, “Empirical Research into the Chindadicial System,” irik Jensen and Thomas Heller
(eds.), “Beyond Common Knowledge: Empirical Approas to the Rule of Law” (Stanford: Stanford
University Press 2003), pp. 164-192. As Martin@lmhas noted, few courts anywhere fit the arghety
of “of independent judges applying preexisting legarms after adversary proceedings to achieve a
dichotomous decision.” Martin Shapi©ourts: A Comparative and Political AnalygiShicago:

University of Chicago Press, 1983), p. 1.

* Yan Maokun, “Xiao Yang zai meiguo Yelu Daxue fabismnjiang Zhongguo sifa: tiaozhan yu gaige”
(“Xiao Yang gives speech at Yale University on China’sgiady: challenges and reformsZhongguo
fayuan wandChina courtweb), 12 October 2004, available from
http://www.court.gov.cn/forout/200410120005.htfBeijing susong shuliang baozhashi zengzhangiagun
76% anjian weineng jiean” (“The number of caseBeijing increases explosively, 76% of cases wete no
closed last year”k-azhi wanbadBeijing legal time} 27 April 2005 available from
http://news.xinhuanet.com/legal/2005-04/27/cont2884636.htm

> The total number of cases heard was 7,943,748.figires include both first instance cases anealsp
In 2005, courts heard a total of 5,139,888 finstance cases: 683,997 first instance criminasas
4,360,184 first instance civil cases; and 95,7685t fnstance administrative cases. Xiao Yang, §dai
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overstate the growth of litigation in China: aslEal shows, caseloads have grown only
modestly, if at all, since 1999. The total numbkcases heard in 2005 was only 0.85
percent higher than in 2064and the total number of first instance cases isagdy a
total of just thirteen percent between 1995 andb20&imilarly, the total number of first
instance civil cases actually decreased in foursybatween 1999 and 2004; the total
number of administrative cases decreased in tHrér®se year§. The modest increases
are striking when set against the backdrop of Csirepid economic growth and
widespread reports of a surge of civil disturbarineBhina’

The reliability of court statistics is questionalaad thus it would be a mistake to
read too much into apparent increases or decr@asaseloads. Adjustments to
methodologies for collecting statistics, ideologjieaphasis in the courts, and incentives
to and targets for individual judges can have aiaant effect on the total number of

cases courts report hearifgNevertheless, lower court judges have confirnmed i

Renmin Fayuan gongzuo baogao (“Supreme People’s Gouk report”), 11 March 2006, available from
http://news.xinhuanet.com/politics/2006-03/19/cointd318279.htm In 2004 courts heard 7,876,668
cases. Xiao Yang, “Zuigao Renmin Fayuan gongzug&a’ (“Supreme People’s Court work report”), 9
March 2005, available frofnttp://court.gov.cn/work/200503180013.htm

® China first published its annual Law Yearbook @87, meaning that 1986 is the first year for which
comprehensive data are available.

" Cases heard by the SPC increased by 9.34 peczesess heard by lower courts increased by 0.85 perce
2006 SPC Work Report.

8 As Table 1 and Figure 1 show, the total numbdirstfinstance civil and administrative cases peake
1999; despite modest increases in recent year@ figures remained below the 1999 totals. For
analysis of the decline in caseloads, see Xin Aee“Recent Decline in Economic Caseloads in Chinese
Courts: Exploration of a Surprising Puzzle” (dr&f06); Pan Duold,'Susong baozha’ wei wenti de
beihou” (“Behind the fake question of a ‘litigatiexplosion™), Yanzhao dushi baranzhao metropolitan
daily), 28 April 2005, available frorhttp://he.people.com.cn/GB/channel10/200504/28/#8&1l.

° The conventional wisdom has been that the econdeielopment and reduced state control over
individuals’ lives has resulted in a greater numiifezases in the courts. Thus, for example, XiaiGtng
argues that greater use of the courts is a coneequd multiple factors, including the weakening of
administrative oversight of individuals’ lives, tbhifting role of Party-state units, and the laék o
protections for rural workers. Xin Chunying, “2iijs Zhongguo xuyao shenmeyang de sifa quanli?”
(“The 27 century: what kind of judicial power does Chinad®”), available from
http://www.iolaw.org.cn/showarticle.asp?id=17(&st visited 24 June 2006).

9 For example, some judges attribute the declirmministrative cases to changes in reporting
methodologies. Whereas in the past a case invlfifty plaintiffs might have been counted as fiftgses,
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interviews that, as the statistics indicate, cas#sdchave either declined or grown only
modestly over the past five yedrs.Judges attribute such declines to lack of cemfie:

in the courts, in particular to difficulties sucstd litigants face in enforcing decisions,
and to private parties’ preference for informal hoets of dispute resolutidf.

Even if the total number of cases has grown oligfsy in recent years, the long-
term trend appears to reflect a modest increaeeinse of the courts, and that a greater
range of cases and cases of greater complexityesing brought. Litigants are also
increasingly challenging first instance decisicaggpeals have grown at a much faster rate
than first instance cases, with appeals more tbhablthg between 1994 and 2004. This
increase in appeals suggests that litigants mdotiemore familiar with legal
procedures, and perhaps more confident of thengiliess of higher courts to issue

decisions that differ from those of lower courts.

courts have recently begun to count such casesiagla case. Likewise, although the offidiaw
Yearbookshow only a three-fold increase in caseloads si®&7, in a recent speech the President of the
SPC stated that the total number of civil caseslleginby China’s courts had increased more thariceh-
over the past twenty years. Yan Maokun, “Xiao Yghgs speech.”

" Interviews; Xin He, “The Recent Decline in Econcrfiiaseloads.”

2 Interviews.



Table 1: Number of cases (first instance and appeals) closed nationwide, 1994-2005

Year 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005%*
15t Crim. 480914 496082 616676 440577 480374 539335 560111 623792 628549 634953 644248 683997
15t Civil 3427614 3986099 4588958 4720341 4816275 5060611 4733886 4616472 4393306 4416168 ~ 4303744 4360184
15t Admin. 34567 51370 79537 88542 98390 98759 8661413 95984 84943 88050 92192 95707
All 15t Inst. 3943095 4533551 5285171 5249460 5395039 5698705 5380611 5336248 5106798 5139171 5040184
Criminal 2nd 52579 53942 67087 64548 70767 78803 86619 98157 89440 96797 96204
Civil 2nd 179687 208263 243510 263664 294219 339929 363522 377672 357821 370770 377052
Admin 2nd 7672 9536 11365 12684 14220 18072 19404 22149 27649 25045 27273
All 2nd 239938 271741 321962 340896 379206 436804 469545 497978 474910 492612 500529 N/A
Letters &
Visits to
Courts!'4
5847948 6361495 6960162 7131469 9351928 10691048 9394358 9148816 3656102 3973357 4220222 4142693
Mediation by
People’s
Mediation
Committees 6123729 6028481 5802230 5543166 5267200 5188600 5030619 4860695 4636139 4492157 4414233 N/A

Source: Law Yearbook of China, 1995 — 2005

** Source: 2006 SPC Work Report. The Work Report figures include only first instance cases heard by local courts, and thus likely exclude a small number of first instance cases
heard by the SPC. These figures will be updated once the 2006 Yearbook becomes available.

'3 There is an apparent mistake in the table on #2§6 of the 2001 yearbook. This number is takemfpage 165 of the 2001 yearbook.

14 «_etters and visits” refers to complaints abousesreceived in writing or in person by courts;datiscussion of the letters and visits systemijrees
Complaints about the courts to letters and vidfises at other Party or state institutions areinoluded in this figure.



Figure 1: First Instance Cases, Mediation by Regpllediation Committees,
and Court Letters and Visits, 1994-2004
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Figure 2: Second instance cases (appeals), 1994-200
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The modest growth in litigation in the past fevaggesuggests that despite
emphasis on court reform, courts are not neceggaaling a greater role relative to
other institutions engaged in dispute resolutiofhe increase in court caseloads
coincided with a decline in the total number ofpdites resolved through People’s
Mediation Committees. As Table 1 and Figure 1 shbe total number of cases
resolved through People’s Mediation Committeeseksed each year from 1994 to
2004%° Compared to other institutions engaged in dispesolution, however, the
modest rise in the total number of court casesaggdess significant. Disputes and

complaints of all types have increased in Chineegent year® and thus any increase in

'3 For a discussion of the weakening of informal disgresolution, including mediation, in Chengdu in
recent years, sé®i si jie Chengdu fayuan yuanzhang luntan, Qu Yyoignzhang kaimu zhici” (“The
fourth Chengdu court presidents’ forum, openingasks from president Qu Ying”"¢,hongguo fayuan
wang(China court wepp 18 October 2004, available framtp://cdfy.chinacourt.org/yzIt/ People’s
Mediation Committees operate under the jurisdictibthe Ministry of Justice and local justice burea
not the courts. Mediation of cases brought irnrtalso decreased throughout the 1990s, but apfpears
have increased recently due to renewed emphasiedration by the Supreme People’s CoBee infra
18 “The fourth Chengdu court presidents’ forum.”
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court caseloads may simply be part of the morergéimeerease in both disputes and
grievances. For example, far more grievancesaased through the letters and visits
system than through the coutfsAs Table 1 and Figure 1 show, the total number of
complaints raised to court letters and visits efics only slightly below the number of
cases heard. Commercial arbitration cases, inguoioth domestic and international
disputes, increased by more than twenty percentadlyrin both 2004 and 2008.
Labour arbitration cases more than quadrupled 896 and 200%. In addition,
Chinese scholars have argued that recourse td setveorks and to government
departments and officials remains a preferred nietfiaispute resolution, in particular
in rural China® The fact that the number of disputes and comfgaaised in other
institutions has continued to rise suggests that#trease in the growth of litigation has
not resulted from increased clarity of legal norms.

b. Top-Down Reform

" The letters and visits system,»infang refers to offices that exist at most levels & Frarty-state and at
most central Party and government departmentsrtdl@doth written and in-person complaints. Altgbu
the total number of complaints raised is not maddip, the system handles an enormous volume of
grievances each year. For a full discussion ofdtiers and visits system, see Carl F. Minzneimfanhg:
An alternative to the formal Chinese legal syste@tdnford Journal of International Lgwol. 42, No. 1
(2006) (forthcoming).

8 Wen Jie, “2004 Niandu quanguo zhongcai anjian klsbuju jianxi” (“Brief analysis of the arbitratio
cases decided nationally in 2004China-arbitration.com?22 April 2005, available from
http://www.china-
arbitration.com/3al.asp?id=1659&name=%E 9%97% B B % EBHAF % E4%B8%93%E6%A0%8F;%20
Wen Yan, “2005 nian quanguo ge zhongcai weiyuashauli anjian gingkuang” (“Statistics of cases
decided by arbitration committees nationwide in290China-arbitration.com27 February 2006,
available fromhttp://www.china-
arbitration.com/3al.asp?id=1772&name=%E4%BB%B2%E8%81 % E5%8A%A8%E6%80%81

19 Ministry of Labour and Social Security, “Linianddong zhengyi chuli gingkuang” (“Labour disputes
resolved in recent years”), 2 December 2005, avigiliomhttp://www.molss.gov.cn/gb/zwxx/2005-
12/02/content 95346.htm

% Guo Xinghua and Wang Ping, “Zhongguo nongcun afeiji yu jiejue tujing: guanyu zhongguo nongcun
fall yishi yu fall xingwei de shizheng yanjiu” (“8putes and resolution methods in rural China: eogbir
research on legal consciousness and legal actiamahChina”),Jiangsu shehui kexyéiangsu social
sciencg vol. 2004, no.2, available frofrttp://www.usc.cuhk.edu.hk/wk wzdetails.asp?id=3609

10
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Modest growth in caseloads does appear to reflechacious decision by Party-
state leaders to strengthen the courts’ abiliyesmlve an increasing number of
disputes’ But the Party-state has also emphasized reforotimer dispute resolution
institutions — including the letters and visitsteys, mediation, arbitration, and
administrative review. These moves suggest tlePtrty-state is focused on the need to
resolve disputes and grievances, and thus presecial stability. But they do not
necessarily reflect a trend toward an increasezlfavlthe courts in comparison to other
institutions.

Court reform has, however, received enormous tteover the past decade.
China commenced its project of court reform whdreigan reconstruction of its legal
system in 1978. The role of the courts receivedeiased attention in the late 1990s, as
China’s leadership renewed efforts to strengtheriégbal system. Following the
embrace of “rule of law” by the ¥5Congress of the Chinese Communist Party in 1997,
the Supreme People’s Court (“SPC”) in 1999 issteedirst five-year plan for reforming
China’s court$? Judicial reform had been a major issue of disondseginning in the

early 1990 but the five-year plan brought increased attentiothe need to strengthen

2L For example, see Jiang Zemin, Report to tHeNational Congress of the Communist Party of China
September 12, 1997 (discussing judicial reformj &hunying, “What kind of judicial power does China
need?” (arguing that courts should be the ultimaatdority for dispute resolution).

2 The SPC serves as the highest court and also msutiagy court bureaucracy. More than three hundred
judges work at the court, although not all heaesas

% Zhang Zhiming, “Sifa gaige xuyao geng kuankuo liges dui Zuigao Fayuan wunian gaige gangyao de
yidian pinglun” (“Judicial reform needs a broadé&w:. some comments on the SPC'’s five year reform
program”), available fromhttp://www.iolaw.org.cn/showarticle.asp?id=288st visited June 24, 2006).

11
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the courts. The plan set forth thirty-nine gddldn late 2005 the SPC issued a second
five-year plan, covering the period 2004-2008irigfifty goals®

Both plans address problems in the courts, ranfgorg judicial training to
regularity in court procedures. Thus, for examfiie,2005 plan calls for reforms to trial
procedures and rules of evidence; clarifying procaldrequirements for rehearings;
addressing problems with enforcement; reformingctiraposition of adjudication
committees; strengthening mediation and the usengflified trial procedures;
improving courts’ management of cases; improviagning and discipline; and
reforming the system by which judges’ performarscassessed. Such reforms are
largely either general and overly abstract, ormpain@arily technical changes designed to
address competence and fairness, not courts’ aytloorinfluence over other state actors.

The goals of the 2005 plan, although greater inbenralso appear modest when
compared to the 1999 pldfi. The 1999 plan included not only specific goalsdiso
details regarding the schedule for accomplishirdpgioals and the mechanisms for
doing so; in contrast, the 2005 reform speaks onteclaratory terms. The earlier plan
also embraced some quite significant reforms, ohialy the creation of rules of evidence
and the separation within courts of the acceptahcases from adjudication and

adjudication of cases from enforcement. With axeeption — the reform of procedures

24 Supreme People’s Court, “Renmin fayuan wunianggangyao” (“The five-year program for reform of
the people’s courts”), 20 October 1999, availabdenf
http://law.chinalawinfo.com/newlaw2002/SLC/slc.adp2chl&gid=23701

% Supreme People’s Court, “Renmin fayuan dierge amigiaige gangyao (2004-2008)” (“The second five-
year reform plan of the people’s courts (2004-20026 October 2005, available from http://www.law-
lib.com/law/law_view.asp?id=120832.

% Although the plan covers the period 2004-200@as not made public until 2005. The delay may
reflect internal division regarding the contentsha plan.

12
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for capital cases — the 2005 reforms include nomajeakthroughs. Instead, the plan
largely reflects changes already underway in thetso

The 2005 plan does mention the need to addressatieinty court appointments —
a step toward breaking the link between local attiles, which generally control court
appointments, and judges. But the plan proposegydo only within “given areas,” not
nationally. And it raises the topic of centraliZethncing of courts, but proposes no
specific steps toward this goal. The plan alstestthat courts should receive
supervision from People’s Congresses and reitetageprocurators may participate in
court adjudication committeé$. Given the constitutional status of the procuracsg the
people’s congressé&such statements may simply be an acknowledgmenteform
must take place within existing constitutional doaisits, but they also may reflect the
SPC’s attempt to make clear that reform is notgiesi significantly to expand court
power or autonomy, and that external oversightnaff iatervention in court work
continues to be legitimate.

Despite the limited goals of the official plansuds have undertaken significant
reforms designed to strengthen both the competancelges and the professionalism of

the court system. Most significantly, the eduaatevels of judges have improved

2" Adjudication committees, which exist in all coyrdiscuss and resolve difficult or sensitive cases,
sometimes upon their own instigation and sometiwlesn cases are referred to the committee by thel pan
hearing the case. Adjudication committee membevbe-generally do not hear the cases they decide --
include court presidents and vice-presidents ahdratenior judges within a court. The provisioithia

Five Year Plan is notable because although coaste m the past had the discretion to include
procuratorates in adjudication committee discuss{@vithout voting power), it appears that in preeti
courts rarely do so.

% The PRC Constitution makes explicit that both®RC and the Supreme People’s Procuratorate are
“responsible to the National People’s Congressidnfa(Constitution) arts. 128, 133. The Constitution
also states that the courts, procurators and psetiarity bureaux shall coordinate their efforte@amdling
criminal cases, thus perhaps providing supportiferinclusion of procurators in court adjudication
committees. Both the courts and the procuratorte$o exercise their power independently, defared
“not subject to interference by administrative argigpublic organizations, or individualslbid. arts. 126,
131, 135. Such phrasing is generally understogmbtmit supervision of the courts and procuratcrate
people’s congresses, the Party, and each other.

13
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dramatically. Media reports in mid-2005 stated,tha the first time, more than fifty
percent of Chinese judges had university degredhis marks a sharp increase from 6.9
percent in 1995. Since 2002, all new judges im&lmave been required to possess
bachelors degreé8. Likewise, in 2002 the Supreme People’s Courest#at sitting
judges who were below age forty would be requicediitain a degree within five years
or would lose their jobs. Older judges who lackaghiversity education would be
permitted to stay on only if they completed a si@nth or one-year training course.

The courts have placed extensive emphasis onngjadges, with tens of thousands of
judges undergoing specialized legal training eary? Many new judges, in particular
at higher-level courts in major cities, now posggssiuate degrees in law. New judges
in China are also now required to pass the natibaaéxam, which had a pass rate of
just fourteen percent in 2009.hose who became judges before 2002, howeveradre n

required to pass the bar exaiCourt presidents who generally are the most powerful

29 “\Woguo faguan he jianchaguan zhengti suzhi tigerkk bili guoban” (“The overall quality of our
nation’s judges and procurators is raised, more tadf are university graduatesRBenmin ribagPeople’s
daily), 17 July 2005, available frohitp://news.xinhuanet.com/legal/2005-07/17/cont8AP8617.htm
The source of and methodology used to calculatéidhee is unclear. It is likely that the fifty pzent
number includes not only graduates of four-yeavensities, but also graduates of evening clasgesor
colleges, oda zhuanas well as judges who have received universityeks through correspondence
courses. These degrees are not necessarily inGaw. Yifei, “Xiaoxue biye dang faguan: wenti daadi
nali” (“Becoming a judge with only an elementarysol education: what’s the problem?J)ngji yu fa
wang(Economics and law wp7 May 2005, available from
http://www.jjyf.com/webpage/news/050218/fg.htm

%0 Judges Law.

3L “\Wenping shangqu budengyu shuiping tigao, fagugirum buneng zhi benzhe wenping qu” (“An
advanced degree does not equal enhanced abitiye jiraining should not solely aim at degreexiphua
wang(Xinhua web, 11 March 2004, available frohitp://news3.xinhuanet.com/newscenter/2004-
03/11/content 1360136.htnDbtaining such training, however, appears ngdatieasy.

%2 |bid.; Hua Xuan, “Zhiye faguan bailian chenggang” (‘fessional judges being tempered into steel”),
Renmin ribagPeople’s daily, 16 October 2002, available from
http://www.snweb.com/gb/people_daily/2002/10/161j6003.htm

33 An SPC notice implementing the Judges Law alsesthat persons who are not judges may not be
appointed to positions on court adjudication corteas or as heads of divisions within courts witHosat
passing the bar exam.

14
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figures within courts and who take part in decidmgjor or sensitive casedikewise
are not required to be judges or to pass the m&k

The SPC has also taken steps to improve the qudldgurt decisions. In 2005
the SPC issued a notice stating that opinions shaalude both accurate descriptions of
the facts and evidence and logical arguments ayad feasoning® In so doing, the SPC
appeared to agree with arguments from scholarsrtipbving the quality of court
opinions would boost public confidence in the cewamnd facilitate court efforts to resist
interference® The Supreme People’s Court has also taken repsaps to crack down

on corruptiort’

34 Su Zelin, “Zou you Zhongguo tese de jingying fagaai lu” (“Taking the route to elite judges with
special Chinese characteristicZjyongguo fayuan wan@hina court wel 26 June 2002, available from
http://www.chinacourt.org/public/detail.php?id=5672uigao Renmin Fayuan guanyu guanche luoshi
‘Zhonghua Renmin Gonghe Guo faguan fa’ de tong¢ibtice of the Supreme People’s Court regarding
implementation of the ‘judges law’ of the PeoplRepublic of China”), 11 July 2001, art. 3, avaiifiom
http://law.chinalawinfo.com/newlaw2002/SLC/SLC.aBp2chl&Gid=38471

% “Zuigao Renmin Fayuan guanyu zai quanguo fayuarshiihe xingzheng shenpan bumen kaizhan
‘Guifan sifa xingwei, cujin sifa gongzheng’ zhuaamg zhenggai huodong de tongzhi” (“Notice of the
Supreme People’s Court regarding implementing $taridardizing judicial acts, enhancing judicial
justice’ special alteration and correction movemerihe civil and administrative divisions of caart
nationwide”), 15 July 2005, available framtp://www.findlaw.cn/findlaw/lawdetail.asp?id=9485SPC
President Xiao Yang likewise has stated that cairtaild give more attention to including legal medng
in court opinions. “Xiao Yang zai Henan sheng Keotayuan gongzuo shi yaogiu fayuan yaowei goujian
hexie shehui tigong youli sifa baozhang” (“Whilejrecting courts’ work in Henan, Xiao Yang requests
that courts provide effective judicial safeguardisthe construction of a harmonious societyZRpngguo
fayuan wandChina court weh 24 February 2006, available from
http://www.court.gov.cn/news/bulletin/release/20PB80017.htm Similarly, both the SPC and local
courts have issued statements on the importanicepobving the quality of court opinions. “Quanguo
fayuan jiang shixing anjian zhiliang guanli zhidganshao shenli chacuo” (“Courts nationwide will
implement a quality control system to reduce mistaltecisions)Yangshi Guoj{(CCTV International),
June 30, 2004, available fromtip://news.xinhuanet.com/legal/2004-06/30/cont&657006.htm
“Chengdu fayuan: tong an butong pan? kan kan ‘yangm™ (“Chengdu courts: same cases, different
decisions? Look at ‘model cases'3ichuan xinwen wan@ichuan news ngt23 April 2005, available
from http://cn.news.yahoo.com/050423/159/2b82x.html

% For example, see Fu Yulin, “Minshi caipan wensbkugdngneng yu fengge” (“Function and style of civil
cases decisions"ghongguo shehui kex€hina social sciencgsvol. 2000, no. 4, available from
http://article.chinalawinfo.com/article/user/aréicdisplay.asp?Article|D=22445

3" For an example, see “Zuigaofa jiuxiang cuoshiifiag zhidu fanfu, jian ‘si bu wei’ jizhi” (“Nine
measures of the SPC for enhancing the anti-cooasystem, establishing the ‘four forbidden acts’
regime), 20 March 200Zhongguo pufa wan¢China Legal Education Wehavailable from
http://news.xinhuanet.com/zhengfu/2005-03/30/cant2162253.htm
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The higher education levels of judges and the atteo well-reasoned opinions
appear to be yielding results. Judges commengtteaiter competence in the judiciary
increases the ability of courts to resist extepmaksure by relying on legal arguments or
well-reasoned opiniori&. In addition, judges say that whereas in the pash
intervention might have come either formally, ie florm of written instructiong(
tiaozi) or through telephone calls, courts increasingéysavayed only by written
instructions. Many such instructions tell coudSémphasize” a case, or handle a
particular case “according to law,” rather thantaling outcomes, although even
instructions in such form may make clear the ddsinetcome. It is difficult to assess
whether interference in China’s courts is incregsindecreasing. Some in China argue
that external interference in the courts is acyugitbwing, reflecting both falling
confidence in the courts and the rise of the imgraoé of popular opinion and social
protest as means of influencing the courts. Otheggest that increased interference in
the courts may suggest that courts are playing ngpertant roles in the past — hence
the greater need for intervention. But it doeseapphat courts confronted by such
pressures are increasingly likely to try to uselegguments to resist.

Most public discussion of interference on courtisiea-making focuses on the
need to reduce corruption and opportunities foruggron, not intervention by Party

officials.>® But limited evidence does suggest that increaseiteness of law and better

% Interviews.

% Recent steps in Beijing to fight judicial corrutiprohibit six forms of private contact betweedgas
and lawyers, including private meetings, attending-official activities together, or receiving pagnts.
The regulations generated controversy, with sorag@mics arguing that such conduct was already
prohibited, that the regulations were too genenad] that the regulations would fail to have anyiigant
effect. Zhai Jingmin, Zhuo Zeyuan, He Weifang and You ZheniT oushi Beijing shi Gaoji Renmin
Fayuan ‘liutiao jinling” (“Perspectives on the Bieg High People's Court’s “six bans™),

Fazhi Ribao(Legal daily), 26 August 2004, available frohitp://www.legaldaily.com.cn/xwzx/2004-
08/26/content_128630.htm
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training of judges may, over time, make it eastgrjfidges to respond to some forms of
external pressure. Likewise, judges in some ingelite and higher courts state that they
now refuse to answer inquiriegifigsh) from lower-court judges about how pending
cases in lower courts should be handled unlessreggtests are in writing. Some
intermediate and higher courts now require suchests to come from court adjudication
committees.

Intervention continues, however, and continueseta kegitimate action by Party
officials. Decreased direct intervention in casesy reflect greater respect for the
courts?® But greater political sophistication in the ceumay also make direct
intervention by officials outside the courts lesg@ssary, because courts are well aware
of the cases most likely to be of concern to Piadgers. Judges recognize the need to
balance legal requirements with powerful intere€$ficials seeking to pressure the
courts may also have mechanisms for doing so thiaerdirect intervention.
Improvements have been greater in routine casesrthaolitically sensitive ones. For
example, judges comment that they are rarely upissure in intellectual property
cases because these cases do not touch on coréenRadsts. But the scope of sensitive
cases remains wide and can include not only majairtal or political cases, but also
cases involving the financial interests of eithes Party-state or individuals with Party-
state ties, cases involving high profile companiiesse involving a large number of
potential plaintiffs, and cases receiving extensnaslia coverage.

Not all reforms have been as successful as thetietimboost education and

training. Notably, court leaders have repeatediplasized the need to address the

0 Judges acknowledge that they may not always beeasfantervention in cases: officials or other
interested parties seeking to influence courtsnagntact court presidents or vice-presidents, thiba
may exert influence over outcomes without indiogtimat there has been external pressure.

17



Liebman — China’s Courts
Please Do Not Circulate or Cite this Draft

problems courts face in enforcing their decisioNgvertheless, lack of enforcement
continues to be a major probléfwith one report stating that as many as thirtceet

of all civil cases are not enforc&d.The number of enforcement decisions issued by
courts almost doubled between 1994 and 2004. fidrease likely reflects greater court
emphasis on enforcing decisions — but it may aésa bign of the continued tendency of
many litigants to ignore court judgments againethth Local court judges acknowledge
that enforcement of judgments continues to be anujallengé’?

Difficulties enforcing decisions reflect problenft courts cannot address on
their own: local protectionism, continued interventin cases by officials and
administrative departments, an undeveloped crgdiem, and weak punishment for non-
compliance with court orders. In an acknowledgetnoéithe continuing difficulties in
enforcement, the Party’s Central Political-Legah®@uittee issued a notice in December
2005 calling for the cooperation of the police &mel procuracy in the enforcement of
court judgments and for the establishment of a getrgnsive enforcement information
system that involves government departments ovieig&anks, real estate, vehicles and

other sector8? Similarly, repeated official statements regardimg importance of

#L«Zuigao Fayuan huiying sida jiaodian huati: sixiiugpe, zhixing nan.”.(“SPC replies to four hot topics:
death penalty review, difficulty of enforcement.. Xinhua wangXinhua ne}, 11 March 2006, available
from http://news.xinhuanet.com/misc/2006-03/11/conteP89%573.htm“Zhongwai sifajie shouci xieshou
yantao zhixing chengxu gaige” (“The first coopevatbetween Chinese and foreign judiciaries on the
study of reforms to the enforcement processiphua wangXinhua ne}, 12 July 2005, available from
http://news.xinhuanet.com/legal/2005-07/12/cont8A08267.htm

“2 China Daily “Opinon” Discusses Court Enforcemerat®ems, FBIS, Nov. 30, 2004. One recent report
stated that sixty percent of the enforcement castie Beijing Second Intermediate Court could met
enforced at all; another twenty percent could Hererd only in part. Zhao Lei, “Zuigaoyuan yanabo
de ‘zhiben zhi ce’ fuchu” (“The SPC's ‘strategy faildressing the roots’ floats outanfang zhoumo
(Southern weekehds July 2006, available from
www.hanfangdaily.com.cn/zm/20060706/xw/szxw1/200B1008.asp.

3 Interviews.

*4“Qieshi jiejue renmin fayuan zhixing nan” (“Conentiously solve the problem of court enforcement”),
Zhongguo fayuan wan@hina court wel 24 January 2006, available from
http://www.chinacourt.org/public/detail.php?id=1983
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combating corruption in the judiciary suggest t@truption continues to be a major
problem, one that reflects the difficulty of strémgning the authority of courts so long as
they remain subject to extensive influence fronsimlg.

One response of courts to problems in enforcemanbbken renewed stress on
mediation®® In 2004, the SPC issued a notice emphasitisgnportance of
mediation?® Many judges, in particular those in basic levairts, comment that the
percentage of cases resolved through court medigioow increasing, after declining
throughout the 1990s. Judges cite two primaryaesi$or renewed attention to
mediation: mediated decisions are more likelygaehbforced than are adjudicated cases,
and mediated cases are less likely to result itept® and complaints.

Some reforms may actually encourage interventiohiglger-ranking judges or
officials in decisions. For example, an SPC decisssued in 2001 stated that court
presidents and vice-presidents will be forced sigreif their courts issue illegal
decisions that harm state or public interests taihvestigate or reveal serious cases of
wrongdoing sufficiently, or fail to engage in ovigtst over their court§’ The rules
reflect the fact that judicial independence in @hiafers to the independence of courts,
not individual judges. Although courts are expddtebe free from interference from

other administrative actors, individual judges aot expected to decide cases in isolation.

> Similarly, the Ministry of Justice, which overseRsople’s Mediation Committees, has reemphasized th
importance of mediation in serving the interestbufding a “harmonious society.” “Sifabu biaozigan
mintiao gongzuo ‘shuangxian™ (“Ministry of Justicemmends the ‘two advances’ in people’s mediation
work™), 1 March 2005at http://www.legalinfo.gov.cn/moj/jcgzzds/2005-05/¢@htent 133971.htm
*6“zuigao Renmin Fayuan guanyu renmin fayuan mitigbjie gongzuo ruogan wenti de jueding”
(“Decision of the Supreme People’s Court regardiogie questions relating to civil mediation by pe&pl
courts”), 16 September 2004.

4" “Difang geji renmin fayuan ji zhuanmen renminday yuanzhang, fu yuanzhang yinjiu cizhi guiding
(shixing)” (“Rule regarding accepting blame andgamg for presidents and vice presidents of aléle of
local courts and special courts (interim)”), 6 Nowaer 2001, available from
http://www.legaldaily.com.cn/gb/content/2001-11itent 26864.htm
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Court presidents are responsible for decisionkeir tourts, even though they generally
do not hear such cases. Likewise, discussionst @joeending case with judges who did
not participate in hearing the case, or with suggerwithin courts, are legitimate.
Nevertheless, scholars have criticized the reguatfor encouraging court presidents —
who often have close ties to local officials —ritervene in pending cases in their
courts?®

Such reforms also highlight the continuing impoc&of court presidents, whose
appointments generally continue to be controlledheylocal Party-state. Many, and
perhaps most, court presidents lack formal legéhitng or experience in the courfhe
failure to reform the system of appointments ofrtpuesidents continues to serve as a
major impediment to strengthening the courts. Biry, the court responsibility system,
pursuant to which judges may be fined or removenhfoffice for decisions that are
altered or reversed on appeal, encourages judgetoguidance on handling individual
cases from their superiors — both within their t@md in higher courts’

c. Depoliticisation?

Courts continue to be subject to Party leadersNigvertheless, prior to 2006
there appeared to be some steps toward reducirgptitieal role of courts. Scholars in
China have argued that the courts have gradualftgdtirom primarily serving as

political tools in criminal campaigns in the eatl980s to focusing on providing justice in

8 Su Li, “Zhongguo sifa gaige luoji de yanjiu: pidgigao Fayuan de ‘yinjiu cizhi guiding™ (“A studgn
the logic of Chinese judicial reform: comments ba SPC'’s rule regarding taking the blame and
resigning”),Fall sixiang wandLaw thinker nét, 31 December 2005, available frdrtp://law-
thinker.com/show.asp?id=302%cholars also argued that the rules violateddmstitution — which vests
control of appointment and removal of court presidén people’s congresses, not in superior Couts.
Weifang, “Sifa gaige de kongjian tuozhan” (“The arding space of judicial reformBeida fall xinxi
wang(China law info), 2 March 2006, available frohttp://www.chineselawyer.com.cn/pages/2006-3-
2/s33846.html

9 The system may also discourage higher courts fulljmaddressing incorrect decisions on appeal, as
they may be reluctant to take action that couldlteés punishment to lower court judges.

20



Liebman — China’s Courts
Please Do Not Circulate or Cite this Draft

individual cases today. These trends do not apply in politically sensith@ses, where
courts often have little say in the final outcom@&at China’s courts have at times
appeared to signal that they are no longer soleiyigal tools of the state. Court rhetoric
has changed over the past decade, reflecting ashatlempt by the courts to shift from
being a tool for enforcing Party policy to beingeutral forum for dispute resolution.
Thus, for example, the SPC’s 1996 Work Report ersigkd the court’s role in carrying
out the Party’s “strike hard” campaign against eriamd noted a number of important
cases in which defendants were sentenced to déationtrast, the 2006 report, although
stating that the courts continue to work to “uphlehg Xiaoping Theory and the Three
Represents under the leadership of Communist Baxyetary General Hu Jintao,” also
noted the importance of courts being impartial pratecting the human rights of
criminal defendants' Many judges have replaced their military-styféferms with

robes — a change viewed as a step forward by soatemics who praise such changes
as a way of signaling that judges and courts atsintply another branch of the Party-
state>® Likewise, the new education requirements for gedgepresent a shift away from

primary reliance on political backgrounds in sefegmembers of the judiciary.

*%Yu Zhong, “Lun Zuigao Renmin Fayuan shiji chengdarzhengzhi gongneng: yi Zuigao Renmin
Fayuan linian ‘gongzuo baogao’ wei yiju” (“On thetaal political function of the Supreme People’su@o
using the annual “work report” of the Supreme PegpCourt as a base'Qinghua faxu€Tsinghua legal
studiey, vol. 7, available fronfttp://law-thinker.com/show.asp?id=2829

12006 SPC Work Report. Other recent reports haed similar language. For a discussion of chaimges
the reports, se€hen Ruihong"Sifa yu minzhu: Zhongguo sifa minzhuhua jigi pipan” (@iiary and
democracy: The democratization of the Chinese jadiand its critique”)Beida falli xinxi wangChina
law info), available fromhttp://article.chinalawinfo.com/article/user/aréicisplay.asp?ArticlelD=2638
(last visited July 1, 2006).

*2“Ganshou sifa zunyan: chuan fapao giao fachuistingeihou de yiyi hezai” (“Feeling the honour bét
judiciary: what's the meaning behind the actionsvefiring robes and hitting gavelsXinhua wang
(Xinhua ne), 5 June 2002, available fronttp://news3.xinhuanet.com/newscenter/2002-
06/05/content_425067.htrfRenmin fayuan faguanpao chuanzhuo guiding” (‘e courts rules on
wearing judges’ robes”), 24 January 2002, avail&oim
http://www.dffy.com/faguixiazai/ssf/200311/200311@49 209.htm “Renmin fayuan fachui shiyong
guiding (People’s Courts rules on using gavelsf)D®&cember 2001, available from
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It would be a mistake to read too much into theseds. Emphasis on the rights
of defendants may represent a shift in Party pplather than a reduced political
function for the courts. Depoliticisation in theurts also results from the broadening
range of disputes in the courts; compared to tlsg paurts today confront a much
greater number of cases that do not touch on semg@sues. Courts do not appear more
likely to challenge Party authority than in thetpasdeed, depoliticisation — to the
degree it has occurred — may be possible predisalguse courts are not a challenge to
Party authority. Local Party organizations congiho oversee court appointments, court
presidents are often primarily chosen for politiegsons, and the overwhelming
majority of judges continue to be Party membBérsVithin the Party hierarchy, the
President of the Supreme People’s Court contimuesnk well below the Minister of
Public Security, a pattern generally replicatethatlocal leveP® Party leaders may
desire that courts be fairer and more efficient,tbare is little sign of intent to transform
the courts’ position in the Chinese political sture.

Courts’ loyalty to the Party was emphasized in 20@6 the launching of a new
campaign in the courts, procuratorates, justicedux, and public security bureaux.

Under the slogan of “Education on Socialist Rulé.aiv Theory,” judges nationwide are

http://www.dffy.com/faguixiazai/ssf/200311/200311@49 310.htm Although the SPC originally called for
all judges to adopt robes, basic level judges inyr@eas have not done so.

%3 Xin Chunying, “What Kind of Judicial Power Doesi Need?” For an argument that China’s courts
are transforming “from a military instrument of petarian dictatorship to a professional legal tosin,”
see Sida Liu, “Beyond Global Convergence: Conflaftegitimacy in a Lower Chinese Court,aw &
Social Inquiry Vol. 31, No. 1, pp. 75-106.

>* One recent report stated that eighty percentdifgs are Party members. Wang Mingyi, “Faguan duiwu
dangyuan xianjinxing jianshe yao tuchu liangzhoyia’ (“The advanced construction of the corps afty?a
member judges must project moral educatioAflpngguo faguan wan@hina court wep 17 July 2006,
available from http://www.chinacourt.org/lianghiefdil.php?id=211694.

%5 Similarly, the less ambitious nature of the secfivetyear plan may suggest that the courts, ortcou
leaders, are less influential in the Party striethan they were even a few years ago. Within the
government hierarchy, however, the reverse is éise:cthe SPC President has the rank of a Deputy
Premier, while the Minister of Public Security ke lower rank of full minister.
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being instructed in the importance of following fdeadership. The campaign began
with a speech by Luo Gan, head of the Party’s @éPRlitical-Legal Committee, in
which he stated that the goals of the campaign teegeiarantee the legal and political
system’s “political colour” and loyalty to the Bgrthe nation, the people, and the law.

The five elements of the campaign include “rulihg tountry by law,” “implementing

law for the people,” “maintaining fairness and jost” “serving the overall situation,”

and “following the leadership of the Parfy}."In the speech Luo appeared to be drawing
a distinction between “rule of law” and “socialiste of law,” with the latter

emphasizing the legal system’s obligation to follBarty leadership, and in particular Hu
Jintao’s theory of a “harmonious society.” Theegemay also signal a renewed attempt
to use law to reassert central control over localegnments. The SPC has instructed all
courts nationwide to educate judges in these pies?’ In a follow-up speech, Cao
Jianmin, vice-president of the Supreme People’'srtCboked the campaign to the need

to avoid the “negative influence of Western ruldast theory.®® The speech appeared

to be a rare instance of court officials explicithgrning of the need to avoid excessive

*5“|_uo Gan zai shehui zhuyi fazhi linian yantaob&arsy giangdiao: shenru kanzhan shehui zhuyi fazhi
linian jiaoyu, gieshi jiagiang zhengfa duiwu sixigrhengzhi jianshe” (“Luo Gan emphasizes in a
symposium on socialist rule of law theory: deepaucation on socialist rule of law theory, enhariee t
ideological and political construction among woskar the political-legal system”fhongguo fayuan
wang(China court wep 14 April 2006, available from
http://www.chinacourt.org/public/detail. php?id=2GB7

"“Xiao Yang zai Zuigao Renmin Fayuan dangzu xuebdang giangdiao: shenru kaizhan shehui zhuyi
fazhi linian jiaoyu, quebao fayuan duiwu shehuiydlahengzhi bense” (“Xiao Yang emphasizes in the
study meeting of the Supreme People’s Court padgym deepen education on socialist rule of lavetie
ensure the socialist political colour of the caystem”) Zhongguo fayuan war(@hina court weh 27
April 2006, at http://www.chinacourt.org/public/detail.php?id=2@%1

*8“Cao Jiamin zai shehui zhuyi fazhi linian yantaolshang giangdiao: renmin fayuan yao laogu shuli
shehui zhuyi fazhi linian” (“Cao Jianmin emphasizethe symposium on socialist rule of law thedhe
people’s courts must steadily establish socialikt of law theory”)Zhongguo fayuan wan@hina court
web), 14 April 2006, available frorttp://www.chinacourt.org/public/detail.php?id=2G57 Cao also
spoke of the need to avoid “extreme ‘left’ thougtatsd the “remnants of feudalism.”
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Western influence in the courts — although Caonditindicate which aspects of Western
law and theory were to be avoid&d.

Il. New Pressures: Populism, Transparency, andulaléy

The recent focus on reinforcing political orthodomythe courts reflects the
modest reach of top-down court reform. The evohutf Chinese society and
governance has also resulted in new challengabéarourts. Some of these pressures,
notably greater public attention to and scrutingadirt actions, may over time result in
courts that act more fairly and with greater corapeé. But new pressures on the courts
also demonstrate that recent reforms have not fuedtally altered courts’ roles or their
relationships to other institutions. This sectiliscusses five trends that reflect new
pressures on the courts and that threaten to umketheir already fragile authority.

a. Media Pressure

Over the past decade China’s courts have confrantedasingly aggressive and
influential media. China’s media have long bemnnfiore powerful actors in the
Chinese political system than the courts, serviity las the mouthpiece and as the “eyes
and ears” of the Party. The growth of commerciatia in the 1990s allowed the media
to combine their traditional official role with niaatized mass appeal. This included
expanded coverage of the legal system. Likewisegtowth of investigative journalism

and “popular opinion supervision” by the still Bacontrolled media included a

%9 Cao’s language was, however, very similar to lagguused by Luo Gan in an article in the Party’s
flagship magazineiushi suggesting that Cao was simply using the langadgeted by the Party’s
Central Political-Legal Committee. Luo Gan, “Shekazhan shehui zhuyi fazhi linian jiaoyu, gieshi
jiagiang zhengfa duiwu sixiang zhengzhi jianshédeply develop education on socialist rule of law
theory, earnestly strengthen the construction bfigal thought among political and legal persorijel
Qiushi(Seeking truth vol. 2006, no. 12. Both Cao’s speech and LadtEle appeared primarily aimed at
placing the courts in line with current Party idept. For Cao, doing so may also reflect a defensiove
designed to insulate the courts from criticismdrcessive reliance on Western models.
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significant volume of critical reporting on the ¢ts1 The internet has facilitated such
coverage, with news on major cases spreading sapidine and courts finding it more
difficult to block critical reporting?®

The media are playing an important role in exposijgstice and in pressuring
courts to behave fairly. Media coverage can famats to address long-ignored cases
and to follow procedural and substantive legaldaads. Legal aid and public interest
lawyers, for example, comment that having the mediane’s side is often the most
important factor leading to a successful lawsditdges comment that it is far more
difficult to conceal incorrect or unfair decisiottan in the past.

At the same time, media coverage also reinforcety Baersight of the courts.
Media coverage of cases and media efforts to ptand claim to represent popular
opinion can lead Party officials to intervene ises Officials do so either formally,
through written instructions, or informally, thrdu¢elephone calls and discussions with
court leaders. This is particularly true in crimlicases, where media coverage and
claims to represent populist demands for justicelead courts to treat criminal
defendants harshly. Judges complain that tisdittlé they can do to resist media
pressure, even when media views are inconsistéhtswbstantive or procedural law.

The ability of the media to influence the courte@s the fact that the media
have long been more influential actors than thetsouWhen media and court views
diverge, Party leaders appear to continue to thestnedia more than they do the courts.
In a system in which intervention in individual easy Party officials remains legitimate

-- Party officials are supposed to intervene iresashere the courts appear to be going

% For analysis of court-media relations, see BenjamiLiebman, “Watchdog or Demagogue? The Media
in the Chinese Legal Systenblumbia Law Revieywol. 105, no. 1, pp. 1-157 (January 2005).
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astray, a point made by positive media coveragstefvention in the official Party press
-- even the threat of intervention can be suffitteraffect cases. Deference to media
views is accentuated by concern for social stgbilihe fact that a case is attracting
significant media and popular attention is ofteffisignt reason to justify intervention,
regardless of the underlying dispute. Media pnessay be particularly influential in
part because media content remains subject tosxeeRropaganda Department
oversight. New technologies are making such contaye difficult for the Party, but in
major or sensitive cases the media often contiowpéak with one voice. The media’s
ability to influence the courts, and to do so byristy-up popular sentiment online,
reflects the degree to which assuaging popular ddmBor justice remains more
important than deciding cases according to legdlpmocedural norms.

b. Petitions and Protests

Courts have also increasingly come under pressone petitioners and protestors.
As Table 1 shows, courts reported handling more tbar million “letters and visits” in
2004. The figure includes only letters and vititshe courts — and thus excludes
complaints about the courts raised with other Pstage actors or institutiof. The
2004 figure is less than half of the ten milliottées and visits handled five years earlier,
in 1999. Court officials have suggested that tbeide in the number of letters and visits
reflects improvements in the courts. In fact, dieeline likely reflects court concerns
with reducing the volume of complaints. In his 80®0ork Report, for example, SPC
President Xiao Yang noted that letters and visais dleclined by 5.33 percent in 2005. In

some local courts the annual evaluation of judgesformance and bonuses now are

81 Complaints raised with the courts generally con@aurt actions, and in particular cases that schawe
adjudicated. Complaints regarding the courts nisy le raised with letters and visits offices dfest
Party-state institutions.
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based in part on the volume of letters and visissiting from individual judges’ cas&s.
In other jurisdictions, courts have made it hafdeipetitions and complaints about the
courts to be filed, stating that petitions may dogyfiled with higher-level courfs.

Despite these statistics and the fact that mogiqret and visits fail to have any
effect on the courts or Party leaders, judges Isatyressure from letters and visits has
increased in recent years and that courts are aftdar pressure from court and Party
superiors to resolve petitioners’ grievances. Téibe case even when, according to
judges, such complaints lack legal merit. Couiit@ils have repeatedly noted that
dealing with petitions and visits is distractingmi from their work handling cases and
that courts handle nearly as many petitions as dioegctual case.

Much of the press coverage of the issue in Chighligihts how letters and visits

have led courts to alter incorrect decisions orhassisted in compelling parties to

62 «Beijing fayuan dui zhongda shesu xinfang an jiahixing lingdao baoan zhidu” (“Beijing courts will
implement a system making court leaders responfibline resolution of major litigation-relatedtkats

and visits”),Zhongguo xinwen wan@hina news ngt 28 July 2005, available from
http://news.gg.com/a/20050728/000926 .htBhandong fayuan chuangxin jizhi jiejue shesufadiig tuchu
wenti” (“Shangdong courts’ innovative system fosakving outstanding problems in litigation-related
letters and visits”)Xinhua wang Shandong pindésinhua net Shandong chanje28 July 2005, available
from http://news.sdinfo.net/72339069014638592/20050 3811 96.shtml“Yigie weile laobaixing:
Jiangsu sheng Sugian Shi Zhongji Renmin Fayuammifjongzuo jishi” (“All for the ordinary people:
Jiangsu province Sugian Municipality Intermediag®ple’s Court’s work on letters and visitsZhongguo
fayuan wangChina court wel 10 March 2006, available at
http://www.chinacourt.org/public/detail. php?id=19729

83 «Jianshao xinfang fasheng, Hebei fayuan shensarashangti yiji guanxia” (“To minimize letters and
visits, Hebei courtshift the jurisdiction for handling rehearing pigtits to higher-level courts”), 10
January 2006Xinhua wangXinhua ne}, available from
http://www.ce.cn/xwzx/gnsz/gdxw/200601/10/t2006013181631.shtml In some courts figures on letters
and visits include only complaints regarding closades, not those still pending.

642003 SPC Work Report; 2004 SPC Work Report. Fargnment that petitions distract courts from
working on cases, see Zuo Weimin and He Yongjuhget#fjfa chuantong yu sifa lixing: yi Zuigao Fayuan
xinfang zhidu wei zhongxin de yanijiu” (“Politics étaw, tradition and judicial rationality: resehrc
centred on the SPC'’s letters and visits systeBighuan Daxue xuebao: zheshe fdwurnal of Sichuan
University: social science editidnvol. 2005, no. 1, available from
http://www.usc.cuhk.edu.hk/wk_wzdetails.asp?id=4523
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implement court judgments. Judges confirm that some petitions and protestesult
in courts reexamining and correcting erroneouss&s®ther accounts, however, note
that judges have paid petitioners themselves wbart decisions fail to provide
sufficient funds to petitionef®. Reports have also noted judges’ emphasis oingplv
cases likely to have a major “social impact” saaprevent possible public disruptiéh.
Commentators have argued that courts are beingddocchange decisions to protect
social stability and that the letters and visitstegn is weakening judicial authorfty.
Judges comment that they sometimes alter decigpaysparties from court funds, or
pressure losing parties to pay more money tharreddsy the court in order to assuage
protestors’?

The ability of protests and petitions to influerooairt decisions is a vicious circle.
Judges know that the more they respond to proti&stsnore they will encourage similar
actions by others. As with media influence, counability to resist popular pressure

reflects concern with social stability by Partyicifils. Fear that popular discontent may

% “Jiangsu Hebei deng sheng bufen qunzhong yueiammnshijian diaocha” (“An investigation of
skipping-level letters and visits by masses froamdsu, Hebei and other provinced’lrowang xinwen
zhoukanOutlook weekly 30 October 2004, available fromttp://news.xinhuanet.com/newscenter/2004-
10/30/content_2156474.htflinhua Zhongyuan zhashi zuohao shesu xinfang gaigzJinhua
Intermediate Court works hard on litigation-relatetiers and visits”), 27 December 2005, availdigen
http://www.jhcourt.cn/news/news_detail.asp?id=626

Zhai Hao," Yu xinfang yu jiandu zhizhong” (“Between lettersdavisits and supervisidr), 17 February
2006,Shanghai rendé§Shanghai people's congr¢savailable from
http://npc.people.com.cn/GB/25015/4116961.hti@lachao xinfang nuan minxin” (“Warm the people’s
hearts by resolving letters and visits wel¥)angshi guoj{CCTV internationgl, 20 November 2005,
available fromhttp://www.cctv.com/program/fzbjb/20051216/1015%¢nsl.

% Interviews.

7“Jinhua Intermediate Court Works Hard on Litigatigelated Letters and Visits.”

% |bid. Likewise, some courts have issued instructionsnstdhat all letters and visits must be “resolved”
by the judges handling the case — thus resultirgy@n greater pressure on judges. “Faguan pardyti d
(“Judges answer questions after decisiorR8nmin ribagPeople’s daily, 3 November 2005, available
from http://npc.people.com.cn/GB/28320/41246/48548/3883&ml

9 “Woguo xinfang zhidu xianru sichong kunjing mianfazhi tiaozhan” (“Our nation’s letters and visits
system encounters four difficulties, faces chalenfyom rule of law”) Xinhua wangXinhua ne}, 30 June
2004, available frorttp://news.sina.com.cn/c/2004-06-30/121435653%Rsh

O Interviews.

28



Liebman — China’s Courts
Please Do Not Circulate or Cite this Draft

result in unrest encourages officials to responsuith complaints. China’s absence of
democracy also plays a role: the lack of altermatnechanisms for voicing public views
encourages those with grievances to resort tcethers and visits system and to the
media. Given such concerns, convincing protestoterminate their protests becomes
more important than following legal and procedwtahdards.

Media coverage, protests, and petitions servegialight injustice in the legal
system, and in some cases result in decisions lobisgged and aggrieved parties
receiving redress. But the influence of both #teels and visits system and the media
sends a powerful message to others with grievahe¢she courts are often not the
ultimate arbiters of legal disputes. In sensitveontroversial cases, Party leaders still
hold sway. Such influence also undermines couafésms to be authoritative or to
deserve public respect. Courts are confronting s@uvces of pressure just as they are
attempting to broaden their autonomy. Yet incregsiourt authority and autonomy will
require courts to develop the ability to resistcigely these forms of pressure. Many in
the courts are aware of these trends, and ackngw/lgndit courts must develop the ability
to resist popular pressure, but at present thereaufficient incentives for courts to do
so.

c. Controlled Transparency

Although courts have made significant rhetoricahocatments to openness,
courts and the legal system continue to lack tramesy. Despite repeated statements

that opinions will be publicly availablé including online, very few courts have actually

" For example, see Wu Jing, “Woguo sifa toumingduickigao” (“The continual increase in judicial
transparency in our nation”Renmin ribaqPeople’s daily, 8 December 2005, available from
http://www.chinacourt.org/public/detail. php?id=1883
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made all or even sizeable numbers of opinions alvtglonline’® Most courts that do so
select only a small percentage of cases for puica In general, decisions remain
difficult to obtain except through parties to casedess they have been reported in the
media.

Courts have also imposed new restrictions on thaiatseability to report on
cases. Although most cases are technically op#retpublic and to the media, courts
frequently restrict access in sensitive casesasdlthat have attracted public attention.
Journalists must obtain permission from the cotdrfo covering a case — meaning that
in practice courts have discretion to deny entdpurnalists complain that it remains
difficult to obtain access to trials and decisidansparticular in sensitive or high-profile
disputes.

Rather than embracing transparency, or attempdifgfance positive and
negative consequences of public scrutiny of thetspChina’s courts are trying to
control media coverage. Some advocates of linti@tsparency appear to be concerned
that too much openness might further undermineidente in the courts, because
greater transparency would also make clear theisgweé problems in China’s courfs.
Hence court officials have spoken of the need tosiaise their openness at the same time
that they have encouraged court propaganda offitdedvork with the media to ensure

positive coverage of the courfs. In Guangdong, for example, a notice from the

2 He Weifang, “Panjueshu shangwang nan zai hecthét’s the difficulty in putting court decisions
online”), Fazhi ribao(Legal daily), 15 December 2005, available frdtp://law-
thinker.com/show.asp?id=3025

3 For criticism of such arguments, sbigl.; Jiang Mingan, “Panjueshu shangwang: yao jijiugroushi
huanxing” (“Putting decisions online: it should jpeshed actively rather than postponed”), 11 ADD&,
available fromhttp://www.chinalawedu.com/news/21601/21626/2006/1286412202911460024004-0.htm
" In September 2006, for example, the SPC issuedrukew restricting court officials’ contact witheth
media and giving courts the authority to ban medieerage of a range of court cases. Vivian WuesBr
quiet on changes to reporting court cas8g{ith China Morning Posi4 September 2006.
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Provincial High People’s Court and Provincial Prggada Department bans reporting on
cases prior to court decisions and prohibits thdianiEom publishing views on cases that
differ from those of the courts, in effect barrierificism.”> Such efforts are not unusual
among Chinese Party-state institutions, but theyiradirect contrast to court claims to
be embracing greater openness.

Efforts by the courts to restrict media coveragghhght the fact that courts are
not passive in the face of external pressure. Sdwave also directly retaliated against
the media through defamation litigation — most wite cases brought by individual
judges, but sometimes in cases brought by cowtagklves. Such actions show that
courts may be using their existing authority in neays so as to resist external pressure.

d. Court Inaction

Courts increasingly deal with difficult or sensdicases by inaction: cases are
refused or left unresolved. In such cases caypear to hope either that some other
state actor will resolve the case or that the vabelisappear. Courts have also formally
closed their doors to certain classes of disputdais, for example, the Guangxi High

People’s Court issued a notice in 2004 listingtélein categories of cases that courts in

> Journalists who have violated the rules have iba@amed from reporting on courts in Guangdong.
“Fayuan ‘fengsha’ liu jizhe, yinfa xinwen baodao sita touming taolun” (“Six journalists are ‘bloadeby
court, triggering discussion about judicial trangpay”), Jiangnan shibagJiangnan times 10 December
2003, available fromttp://news.xinhuanet.com/newmedia/2003-12/10/aunte223333.htmHe Weifang,
“Fayuan ruhe duli yu meiti yingxiang” (“How will thcourt be independent from influence of the mégdia”
Zhongguo funi bafChina women’s news19 January 2005, available from
http://article.chinalawinfo.com/article/user/aréctisplay.asp?ArticlelD=27898le Weifang, “Weishenme
fayuan buke fengsha jizhe” (“Why courts may notclilgournalists”), Xinhua wangXinhua ne), 10
December 2003, available framitp://www.legal-history.net/articleshow.asp?id=7260ou Jialu,
“Chuanmei yu sifa guanxi de zhidu goujian” (“Esiabing the relationship between the media and the
judiciary”), Xinwen jizhgNews journalist, available from
http://xwjz.eastday.com/eastday/xwjz/node71701/@&@63/userobject1ail247619.htfladst visited July
3, 2006).
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Guangxi will not accept These include real estate disputes resulting fiomernment
decisions or institutional reforms, claims brougitlaid-off workers resulting from
corporate restructuring, and lawsuits resultingnfre party’s failure to implement a
government decision regarding ownership or usagiggiin property. Most of the
categories relate to government reforms of industgyiculture, and land; some, such as
a ban on some classes of securities lawsuits, ndacisions by the Supreme People’s
Court. In practice, courts have long refused tept certain categories of cases; the
Guangxi decision is unusual primarily because thetanade the list of such cases
public. The decision drew criticism in China fratholars who argued that the courts
cannot refuse claims and cases that are permigtéalhb The fact that most of the
categories of cases touch on areas of potentialagwest is an echo of court concerns
with popular pressure through protests and the anefdiced with such pressure, courts
have apparently decided that they may be bettaraifhearing such cases and leaving
decisions to other Party-state departments.

Courts’ decisions to leave contentious or sensitisaes for other actors to
resolve are understandable. Many disputes thatcoefuse to accept are cases that they
in practice either could not resolve on their owrai@ cases in which courts would not be
able to implement any decisions they did make. riSauould appear to gain little from
hearing such cases — even if technically such slara allowed under existing laws.

Refusing to hear controversial claims also protdescourts from the more extensive

S “Guangxi bu shouli 13 lei ruoshi qunti an, shemgyuan cheng you guoging jueding” (“Guangxi refuses
to accept 13 categories of cases relating to desstdged people, high court asserts it is decidetidy
situation of the country”)Zhongguo gingnian bagChina youth daily, 24 August 2004, available from
http://news.qq.com/a/20040824/000070.htm
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criticism or pressure they might receive if thelecuin such cases. But doing so
reinforces courts’ limited power to resolve sigedint public grievances.

d. Inequality and Shortages of Judges

Growing inequality within the courts threatens ffignt to undermine popular
confidence in the courts. Widening inequality ini2se society is being reflected in the
courts. Despite major efforts to attract betwgaldied judges, many courts in China’s
interior are finding it difficult to attract quaiéd personnel and are losing existing judges
to higher paying jobs as lawyers, in particulamiare developed areas.

Although the total number of judges remains largere than 200,000, court
officials have identified the loss of personnetourts in China’s less developed areas as
a major problend® In Guizhou, for example, the President of thetHrgople’s Court
reported that more than 200 judges resigned bet@@eh and 2005 while only eighty
new personnel passed the bar exam. The loss sdmel, combined with large numbers
of judges approaching retirement age, is makimgciieasingly difficult to staff courts:
the judge stated that many courts in Guizhou naw ifi difficult to form a three-judge

panel to hear casé$.Some commentators have argued that people witirouérsity

" Estimates of the total number of judges vary, dejpg on precisely who is counted as a judge.
Nevertheless, most figures in recent years haveapg to be in the range of 200,000 — or approxiyat
twice the total number of lawyers. Some Chine$mliscs have argued that China has far too manyesidg
noting that Chinese judges on average handle viastigr cases per judge than do their Western
counterparts — although many Chinese judges armwvalived in hearing cases. For example, see Zhang
Wusheng, “Woguo faguan de chongzu yu fenliu yahjilResearch into the reorganization and
repositioning of our nation’s judges”Jall kexugLegal sciencg vol. 2004, no. 3.

82006 SPC Work Report.

9 Zhang Linchun, “Zhongxibu diqu sifa jigou renciaishi wenti yanzhong” (“The serious problem of
personnel loss in judicial institutions in centaald western regions”Xinhua wangXinhua neY, 13 March
2006, available fromttp://www.lianghui.org.cn/chinese/zhuanti/2006B1637.htm The report stated
that there are only 900 judges in the 400 basiel leourts in Guizhou province, meaning that on ager
local courts have fewer than 2.5 judges. For eudision of similar problems in Sichuan provineee
“Daibiao tan fall rencai duiwu jianshe” (“Repressivtes discuss construction of legal personneksy4t,
Tengxun wang@Tencent wefy 10 March 2006, available from
http://www.chinalawjob.com/service/hr/11 29 11 3n2ml For a discussion of shortages of judges in
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degrees should be permitted to take the bar exdessndeveloped areas in order to
ensure sufficient numbers of lawyers and judifes

Some courts lack sufficient funds to pay new juddesHubei, for example, local
government budgets allocate only 200 yuan per mpathudge in salaries in some
courts®® Even in Beijing, judges’ pay has decreased iemegears as a result of reforms
that eliminated bonus payments to judges for hagdipecified numbers of cases. In the
past judges in Beijing were better paid than theseking in other state institutions, a
reflection of courts’ ability to generate incomerfr charging filing and other fees to
litigants® Such reforms are designed to minimize incentisesurts to overcharge
litigants and to equalize pay among all civil sega But they have also resulted in
judges leaving to pursue more lucrative careers.

Unequal development in and staffing of the coudssrfurther weakening court

attempts to increase their authority. Courts ek personnel complain of being

overburdened by rising caseloads; some say thebaaty manage to handle all of the

Hubei, se¢Faguan duanceng zhuangkuang lingren danyou: Ydhangmei daibiao duihua faguan
duanceng weiji” (“The shortage of judges makes feopncerned: dialog with representative L
Zhongmei on the crisis of the shortage of judgagilable at
http://www.jsrealestate.cn/prv_news.asp?news_id@009406'&topic_id=1000000008%last visited
July 3, 2006).

8 “Guojia tongyi sifa kaoshi bubi yikao ding gianKufit's not necessary for the national bar exanb&
finally decisive”),Xin jing bao(The Beijing news 1 December 2005, available from
http://www.chineselawyer.com.cn/pages/2005-12-18582html

81 «Sjfa gaige renzhong daoyuan fayuan jingfei ‘giagj jianming” (“Judicial reform shoulders heavy
responsibilities, the ‘future’ of court funds beaesrbright”),Diyi caijing ribao (China business neysl4
November 2005, available frohttp://news.sina.com.cn/c/2005-11-14/1225829332&uslh.i Shourong,
“Guanyu nongcun jiceng fayuan jianshe de diaochsikan” (“Investigation and thoughts on the
construction of countryside local courtsQhangsha fayuan warn@hangsha court wgb25 August 2005,
available fromhttp://cszy.chinacourt.org/public/detail.php?id=197

82 «Beijing gongwuyuan gongzi gaige, ‘feichai bumelal shou yingxiang” (“Civil servants salary reform i
Beijing: ‘profitable departments’ are impacted imajor way”),Liaowang dongfang zhoukg@utlook
Oriental), 8 September 2004, available frdntp://news.xinhuanet.com/newscenter/2004-
09/08/content 1956812.htm
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cases before thefii. Many courts appear unable to attract well-quedifbersonnel to
serve as judges, which in turn may harm courtditgho resist external pressure and to
increase public confidence. A brain drain in theigiary risks furthering popular beliefs
that courts are not effective mechanisms for viating individual rights or redressing
grievances.

Courts should perhaps not bear too much of the dfamthe range of new
problems that are undermining their authority. phablems reflect the institutional
framework in which courts operate. These new noisl have arisen as officials within
the courts have called for courts to play greaikls; but reflect the lack of support for

broader changes from leaders outside the courts.

[1l. Horizontal Development and Innovation

Despite these problems, significant change is otim China’s courts. But the
most important recent developments in China’s soaie coming from lower courts,
rather than at the behest of the SPC. Three tramdgarticularly noteworthy: increased
horizontal interactions among judges and the usefofmal precedent; growing
innovation by judges; and the use of courts asffmraaising rights-based grievances.

First, lower courts are increasingly looking toetleourts for guidance when they
encounter new or difficult legal questiotisin the past, courts generally had little option
but to consult higher level courts. In recent gepwever, judges have increasingly

looked horizontally, to courts of equal rank ougsibeir jurisdictions, for guidance.

8 Liu Lan and Ying Qiming, “Jiceng faguan xinli yaiou duoda?” (“How serious is the mental pressure
facing local judges?”Renmin fayuan bagPeople’s court news2 February 2006, available from
http://bbs.chinacourt.org/index.php?showtopic=14811

8 Benjamin L. Liebman and Timothy Wu, “Chinese Netkdustice,"Chicago Journal of International
Law (forthcoming 2007).
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Judges from a range of regions comment that thetynely consult the internet to assist
them when they encounter new questions, to leanndouirts elsewhere have handled
similar issues. In particular, judges in less digved areas note that they frequently look
to online media reports, case summaries, and ires@ves decisions posted to court
websites to learn how other courts have handleglsca3udges encountering a novel
guestion likewise may telephone judges in othertsdo discuss how they have handled
similar cases. Some judges say that they use éonsglek advice on pending cases from
academics. Others, in particular those in intéligicproperty tribunals, say that they use
the internet to consult materials about foreign &l to access foreign cases.

Such judicial networking, and the development ébrimal patterns of precedent,
may lead to more consistent application of the |&Wwe growth of the internet may also
be facilitating the development of professionahiity among judges, who increasingly
interact online, and who appear ever more awatkeothallenges similarly situated
judges face elsewhere in China. Greater profeabkidantity among judges is unlikely to
alter how judges decide sensitive cases, but it besgssisting judges as they seek to
combat interference from higher-ups both within antside the courts. Increased
professional identity may also result in greatasfration among judges who face
external interference.

The growth of horizontal interactions among judiggsarticularly significant
because it contrasts with top-down court refornop-tiown reform has been largely
technical, designed to improve the quality of cewithout altering institutional

relationships with other state actors. The growfthorizontal relationships suggests that
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courts may be able to expand their own autonomipbking to other courts for guidance
rather than to Party officials or court superiors.

Second, judicial networks may foster innovationsrall number of local courts
have engaged in significant legal innovation. @our China have long engaged in
experimentation. In recent years, however, sonngi€tave issued decisions that appear
directly to challenge existing legal norms or coossly to break new legal ground.

Thus, for example, local courts have experimentik eveating a plea bargaining system
for criminal cases and with the creation of a gysté local precedent — despite the fact
that neither is explicitly permitted under existiagy. In another example of innovation,
a court in Henan ruled, in what became known as3ked Case,” that a provincial
pricing regulation was “spontaneously invalid” besa it conflicted with the national
Seed Law. The court thus challenged norms théteichat courts lack the power to
invalidate laws or regulations. The case generategcklash from the provincial
people’s congress, which sought to have the judegsonsible for the case removed
from office. The judges initially lost their jobisut regained their positions after the
national media reported on the c&3e.

Likewise, courts in Shanghai, Beijing, and Guangehave innovated by finding
for the media in defamation cases brought by fanpeusons. The courts have directly
or indirectly suggested that famous persons sheiittstand a higher degree of scrutiny

than ordinary persons — despite the absence odliatigction between ordinary and

% Some scholars in China have argued thaStwd Casshould not be understood as novel or innovative,
because it is well-established that judges shootcipply local or provincial regulations that cactfiwith
higher-level laws or regulations. But tBeed Casdid appear innovative in that the court chose tate
the local regulation invalid, rather than simplpdging the local regulation and applying the nagidaw.
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“public persons” in Chinese defamation I1&8%And in a series of cases brought by
university students, courts have held that unitiessmay be sued under China’s
Administrative Litigation Law — despite the widespd presumption that universities
were not covered by the law. The cases have Imeerpieted as efforts by Chinese
courts to expand their jurisdiction in administvatlitigation®’

Some judicial innovation is the consequence ofttuie discretion Chinese
judges have in resolving cases. Unclear legatstals mean that courts frequently must
fill gaps. Despite an enormous volume of legiskatbver the past two decades, judges
continue to have extensive discretion in interpigetegal standards. Increased use of this
discretion may largely reflect practical necesgityt increased court authority. Such
discretion may also result in inconsistent appigcabf the law, a problem that has drawn
attention, and significant criticism, in recent geaNevertheless, in some recent cases
courts have gone further than simply filling thegaf unclear laws, directly challenging
norms, as in th8eed Caseor creating legal standards that lack statutappsrt.

Court experimentation and innovation occurs ifitigally safe cases, and
outcomes are usually consistent with the interglsisiportant Party-state actors. Such
decisions rarely challenge the authority of othatesactors. Indeed, it may be that
innovation is only possible in cases in which outes are consistent with powerful
interests or there are no strong adverse interdstss, for example, the first case to find
a public person standard resulted in a judgmefaviaur of a newspaper that was a

subsidiary of the official mouthpiece newspapethef Shanghai Municipal Communist

8 Benjamin L. Liebman, “Innovation Through Intimiétat: An Empirical Account of Defamation
Litigation in China,”Harvard International Law Journalol. 47, no. 1, pp. 33-177 (2006).

87 For analysis of the cases, see Tom Kellogg, “Cangmul the Courts: Education Litigation and Jutlicia
Protection of Rights in ChinaMarvard Human Rights Law Journébrthcoming 2007).
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Party Committee. Even in tlf@eed Casevhere the court directly challenged the
authority of the Provincial People’s Congress,dbert found in favour of applying a
national law.

The modest reach of judicial innovation in Chinghlights a key element of
court reform. With a very small number of excepsiptop-down reform has focussed on
improving the efficiency and fairness of courtsadgidicators of disputes, not on shifting
the role or power of courts within the system. BRC does from time to time issue
judicial interpretations that appear to go well twey the text of laws the National
People’s Congress has passed, but such interpresatirely result in direct challenges to
the authority of other institutions. When courtsappear to be seeking to expand their
authority, including in defamation litigation, tis®ed Caseand some aspects of
administrative litigation, such steps have comenftower court$® Higher courts may
directly or indirectly support or acquiesce to sackions, and the SPC itself has been
responsible for a number of important reforfiisNevertheless, significant institutional
change is not the direct result of top-down reform.

China’s courts have not begun to function as sicguift fora for the adjudication
of public rights. Indeed, the limited rise in dasels and the other modest steps toward
reform suggest that China’s courts are still sorag filom being effective adjudicators of
private rights or even a primary mechanism for Isesg individual grievances. In many

respects, recent developments in China thus comtiisexperiences in many other

8 One exception to this pattern was the Qi Yulingegan which the Supreme People’s Court in 2001
seemed to suggest that a case could be broughtigivader the PRC Constitution. The decision ivaih
opaque and controversial, and no subsequent casesshdorsed or acknowledged the principle.

8 One recent example is the SPC’s decision to refteath penalty procedures and to hear all finakalsp
itself. A consequence of the reform will be a majrpansion of the size of the SPC itself, witmesy as
300 new judges being added to the court.
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countries, which have witnessed a “global expanefgadicial power.*° This is not
surprising; with limited exceptions, this expansainudicial power has largely occurred
in democratic states in which courts have the paf@rdicial review®* Moreover,
Chinese courts are still struggling to become S$iicamt fora for adjudicating and
enforcing private rights; doing so may be a prei@ita serving a broader role in
adjudicating public rights. Recent development€inina’s courts also appear to contrast
with other countries in which significant innovatior expansion of judicial power has
often come from the top, in particular from newevamped constitutional courts. In
China, the most significant innovations appeard@dming from lower courts.

Reliance on local experimentation has been a ctarstic of China’s reform
process more generally, and thus the courts aremque in relying on ground-up
development. The nature of such reforms also refigat the fact that there is not a clear
consensus on the role courts should play in Clgrejual and piecemeal reform may
serve to delay such questions. But recent trelsgssaggest that courts may come to
play broader roles and that such roles may beméted by lower courts and litigants as
well as by SPC edicts.

Third, although China’s courts are not fora fonuligating public rights, they
have become fora for airing a range of grievafite©ver the past decade, litigants have

brought a widening array of what might be thougraopublic grievances into the courts

%' C. Neal Tate and Torbjorn Vallinder, “The Globapnsion of Judicial Power: The Judicialization of
Politics,” in The Global Expansion of Judicial Powg@tew York: New York University Press 1995) pp.1-
11.

*1bid; Tom Ginsburg,Judicial Review in New Democraci@@ambridge: Cambridge University Press
2003), p. 6.

%2 iebman, “Innovation through Intimidation.” Foxample, the total number of labour cases heardéy t
courts more than doubled between 2000 and 200rkasimg from 76,378 to 164,994. China Law
Yearbooks 2001-2005.
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—including class actions, public interest lawsoitssuch issues as women’s and
environmental rights, and constitutional claifisMany such cases are being brought
with the assistance of lawyers who are expliciglsng to use litigation to bring social
change. Courts have not always been receptivedo daims; many such cases go
unheard, unresolved, or, where decisions are &tualde, unenforced. The Party-state
also appears increasingly wary of such efforts, lraslimposed new restrictions on
lawyers and on public interest litigatih.But the fact that these claims have been
permitted and at times even encouraged is partlguiatable given China’s political
system: the combination of class actions, contingdees, administrative litigation,
constitutional litigation, and cause lawyering &8 nommon in authoritarian systems (or
in many systems of any type outside the UnitedeSjat

Such claims also highlight a characteristic of puliigation and cause lawyering
in China: when such claims succeed it is rarelyabee of court decisions. The primary
goal of many such lawsuits is to generate publhd, ia particular media, attention
sufficient to compel official action. When chardges result, it is more often from the
intervention of Party-state officials than fromaud opinion. Litigants may hope for a
binding court decision, but using the courts agrarh for generating public pressure is
often equally, if not more, important in cases imaeh claims succeed. The use of

litigation to create public pressure and to congxta-judicial action is not unique to

% For example, see Benjamin L. Liebman, “Note, Clastion Litigation in China,Harvard Law Review
vol. 111, p. 1523 (April 1998).

% For example, in March 2006 the All-China LawyerssAciation issued a notice requiring lawyers
handling collective (defined as involving ten orna@eople) or sensitive disputes to report such
representation to, and accept “guidance from,ldcal lawyers’ association and justice bureZhonghua
guanguo lushi xiehui guanyu lushi banli quntixingian zhidao yijian(Guidance notice of the All-China
Lawyers Association regarding lawyers’ handlinggodup cases March 20, 2006,
http://www.chineselawyer.com.cn/pages/2006-5-158524tml
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China, but China may be distinct in its extremérale on extra-judicial responses to
major public disputes in the courts.

Recent steps by China’s courts to hear a broadgeraf grievances are largely
reactive: the use of courts to pursue public gneea reflects rising expectations among
ordinary people toward the courts. These expectatand efforts are at least partially a
consequence of attention to the law and the lggaés in the Chinese media. Such
trends also reflect the development of the Chitegal profession. The fact that China
now has nearly 150,000 lawyers is resulting in @geacentives to lawyers to bring a
wider range of cases.

Measuring popular confidence, or disillusionmentthie courts is difficult.

Courts have been subject to widespread criticisthemmedia, for reasons ranging from
corruption and biased decisions to inconsistenliegtipn of legal standard® Greater
use of the courts may suggest greater confidentteeinourts among ordinary people, but
it may also reflect the rising volume of grievaneesl the lack of alternative mechanisms
for resolving complaints. Thus individuals mayasdo the courts not because they
believe the courts will be more effective than auistrative actors but rather because
they believe that they lack the ability to obta@dmess through administrative means.

Regardless of why individuals turn to the courtewgng media coverage and greater use

% Liebman, “Innovation through Intimidation.” Foxample, Teng Biao advocates media oversight of the
courts on the grounds that the judiciary is noepehdent, fair, or efficient, and that the courtswidely
distrusted. Teng Biao, “Sifa de gui sifa, yulungie yulun? - cong Zhang Jinzhu an dao Huang Jirig a
(“Give the judiciary what belongs to the judiciagyye public opinion what belongs to public opirffon
From the Zhang Jinzhu case to the Huang Jing caaed)lable from
http://www.boxun.com/hero/tengb/20 1.shifhalst visited 3 July 2006). For an argument twattinued
people’s congress supervision of the courts isssng to correct court violations of the law, séarg
Hanchang and Gao Lixia, “Guanyu fayuan xiang rgigi@hangweihui baogao gongzuo zhidu de fall
sikao” (“Thoughts about the legal system of courgégorting to people’s congresses and their stgndin
committees”), 19 July 200Renda jianshéPeople's congress constructjpavailable from
http://www.wsjk.com.cn/gb/paper8/15/class0008006@4#214082.htm
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of the courts risk increased disillusionment, angstdecreased reliance on the courts, if
such expectations are not met.

The developments discussed here do not refledutheeach of court reform in
China. Important reforms have also been undertakdeveloping rules of evidence, in
clarifying oversight systems within courts, angmoviding judges with better access to
legal information. In addition, recently announcetbrms to procedures in capital cases
may have a significant effect on the criminal pssceBut few, if any, such changes
touch on the courts’ power relative to other statidrs. Nevertheless, the diverging
expectations toward courts among senior officlalsal judges, and ordinary litigants
also reflect a system in which the proper and gatkroles of the courts are increasingly

contested and in which courts are increasingly ognmto conflict with other state actors.

IV. Implications: Restricted Reform?

The fact that much of the important change is cgnfiiom the bottom shows that
assessing reform in China’s courts may be difficltialso reflects the need to
distinguish between changes in courts’ roles aepssthat make the courts more efficient
and fair in their existing roles. This sectiorsfiexamines in more detail whether recent
developments suggest changes in court’s formabaitghand then returns to the two
guestions posed at the start of this essay.

a. Reformed Authority?

Recent developments do not suggest fundamentagjekan courts’ power
relative to other state actors. This is not ssipg: most court reform has come from the

courts themselves, but strengthening court poweotisomething that the courts can do
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on their own. As Part | argues, courts have engjagsignificant reforms in recent years
and are better positioned than in the past totresime forms of external pressure. But
reforms have largely addressed technical or adirétiige problems: improving
education and training of judges, raising qualtimas of new judges, fighting corruption,
and taking modest steps to reduce the politicalhasig in court work. Central Party
leaders have not emphasized reform or strengthefitige courts; indeed courts received
only modest attention in the reports of thé #hd 16' Congresses of the Communist
Party, in 1997 and 2002.

Nevertheless, significant change is coming fromaherts. Courts have taken
steps to increase their own autonomy and authdmtyaising education standards and by
increasingly using legal arguments to resist exdgoressure. A small number of lower
courts have begun to engage in significant innowatiSuch developments suggest that,
despite the formal limitations on court authorttye future role of courts may be
significantly influenced by how courts define thewn roles and by how litigants use the
courts. There is significant room for ground-upletion.

Such evolution reflects necessity: courts areromiing a widening range of
cases and cases of increased complexity. Cowrtsraler pressure to resolve disputes
that come before them in ways that prevent clanms fescalating but often lack clear
legal guidance as to how to do so. They thus bate the incentive and the space to
engage in innovation and experimentation. As Plagikplains, most such cases result in
outcomes that are consistent with powerful inteesiere are few signs of courts doing

so in ways that diverge from the interests of pdugrarties.
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Ground-up developments in the courts may, howelso, be resulting in courts
that are increasingly in conflict with other stated quasi-state institutions. This is
particularly apparent in court interactions witle thnedia, where courts have responded to
media oversight by imposing limits on reporting ditidg defamation lawsuits. But
courts also appear to be increasingly in conflithygeople’s congresses and
procuratorates, both of which have attempted tngthen their supervision of the courts,
and also with administrative departments. Thusoalgh courts have not expanded their
authority over other state actors, it does apgeardourt decisions are likely to result in
greater friction with such actors.

b. Explaining New Roles

Recognizing the limitations of court reform in Chiis not meant to trivialize the
changes thus far. Given that there was virtuadlyumctional legal system when legal
reforms commenced in 1978, and the political cantexwhich China’s courts operate, it
would have been unrealistic to expect a fasterobhtdange. Indeed, asking why
China’s courts are not more independent or moregpiolvmay be less important than
understanding why courts have been permitted teldp\as they have. Why have courts
been permitted to hear a wider range of grievaaoego take even modest steps in the
direction of increased authority and autonomy? difterently, why has China’s
leadership tolerated developments such as adnatigritigation, class actions,
contingency fees, and a widening sphere of pubterest litigation? Courts have been
permitted to innovate, in some cases by directbkilog to Western precedent. The state

itself has devoted significant resources to devaefpp legal aid system and to legal
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education, encouraging not only greater awarenssvdout also more frequent use of
law to challenge official actors.

Western writings on the roles of courts have largetused on the question of
why a democratic regime would create independemtts®® Theories include the
desire to make political bargains credibiéhe usefulness of courts to politicians who
wish to shift blame from unpopular government giek>® and courts’ roles in keeping
administrative bureaucracies in line with governtmeaiicy.”® Others have argued that
independent courts are a product of political catitipa and are attractive to political
parties that may one day find themselves out ofgeg® or that judicial review is
attractive to new democracies because it servéasaagance to potential electoral
losers.™®* Such theories have limited applicability in Chiménere a non-democratic
regime has encouraged development of the courdsywarre courts have limited powers
over other administrative actors.

Another common explanation for the creation afiactional legal system is that
such institutions are necessary for economic dewveémt. An interest in economic
development has certainly played a role in Chitegsl reforms, and reforming legal

institutions may be a more important justificatfon court reform going forward. But

% The list provided here is not intended to be estime. For more detailed analysis, see Stephenson,
When the Devil Turns

°”Wwilliam M. Landes and Richard A. Posner, “The Ipeedent Judiciary in an Interest Group
Perspective,Journal of Law and Economie®l. 18, pp. 875-901 (1975).

% Eli M. Salzberger, “A Positive Analysis of the Didne of Separation of Powers, or: Why Do We Have
an Independent Judiciarylfiternational Review of Law and Economis. 13, pp. 349-379 (1993).

% Mathew D. McCubbins and Thomas Schwartz, “Congpess Oversight Overlooked: Police Patrols
versus Fire Alarms,American Journal of Political Scienceol. 28, pp. 165-179 (February 1984).

190 3, Mark Ramseyer, “The Puzzling (In)dependenc@afrts: A Comparative Approachlburnal of
Legal Studiesol. 23, pp. 721-747 (1993); J. Mark Ramseyer land B. RasmuserMeasuring Judicial
IndependencéChicago: University of Chicago Press 2003), pf2-188; Stephensoiyhen the Devil
Turns,pp. 83-86.

191 GinsburgJudicial Reviewp. 24
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this explanation appears unsatisfactory in Chirere economic development has
progressed despite the absence of a legal systdmrthvides effective guarantees of
property rights. A desire to conform to internaibnorms may play some role — but
also seems a weak explanation for China’s recgmergances, in particular the
encouragement of class actions and cause lawyefihgee alternative theories are more
plausible.

First, courts are one of a number of state irnsdig serving as a safety valve for
a widening range of popular complaints. Permitfyngvances to be raised through class
actions, administrative litigation, or even (inmaal number of cases) constitutional
litigation may be preferable to such complaintslmging heard at all — or being raised on
the streets. The safety valve function of coals® explains why courts may accept but
then not decide some difficult cases: the hope beathat once cases are filed,
grievances will dissipate over time. The courtsratunique, or even particularly
prominent, in this role. The letters and visitsteyn plays a broader, and arguably more
significant, function as a safety valve. Courts lrus one of a number of fora for raising
grievances and courts that permit such grievarabs traised act in the interests of social
stability.

Concern with social stability also helps explaiodnsistent trends in court reform.
The Party-state has emphasized the role of theésand has given tremendous attention
to courts and law in the media. At the same tiRaty leaders continue to tolerate, and
even encourage, a range of official and quasi-affectors to intervene in court
decision-making. Concerns with social stabilitycto Party officials to strive to be even

more responsive to public views than might be #ieedn a democratic system. The fact
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that all actors in the system know that Party-adfschave the power to intervene and are
evaluated in significant part based on whetherodtimey maintain stability in their
regions makes it difficult for officials to ignoprotests on the grounds that the authority
of the courts must be respected.

Authoritarian regimes may have a greater stakeingoresponsive to public
demands regarding the courts than democratic stakese the political process provides
a mechanism for public grievances to be aired asdlved. The legitimacy of China’s
leadership depends on its ability to both channdl@ntain populism; concerns that
popular expressions of outrage may spin out ofrobttius encourage rapid intervention
in the legal systemThe counter-majoritarian function of courts thusynbe harder to
accept in a non-democratic society, where couds daithority and public confidence,
than in a democracy. This is particularly the das€hina, where the rise of social unrest
makes officials particularly sensitive to publidmipn and where the courts lack a history
of being viewed as either authoritative or neutral.

Such developments pose risks to the courts. Thdsand the Party-state are
fostering increased expectations that the courtsaoa should be used as a vehicle for
protecting legal rights. The risk is that, absgneiater change in and to the courts, such
expectations will not be met and trust and configein the courts will be further eroded
— sending those with grievances to other instinsiim even greater numbéf3.

Second, the evolving roles of courts, including@asing conflicts with other

state institutions, reflect the development ofitnsbnal competition in the Chinese

12| jang Jianbin, “Renmin weishenme dui fazhi xiarethg bu manyi?” (“Why are people dissatisfied
with the current situation in the legal system®gb. 8, 2006at
http://www.acla.org.cn/forum/showflat.php?Cat=&Nuenb667728&Main=666892 Liang argues that the
greater promises the courts make, the greatehuisihment that will result when courts fail to rheach
standards.
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political system. The central Party-state has eraged a range of state actors —
including courts, the media, letters and visitsglauix, the procuratorates, Party discipline
authorities, and peoples’ congresses — to playsiyarroles, often over each other.
Attempts by the courts to expand their autonomyaurttiority are consistent with similar
steps being taken by other state actors. Thisatsflan emerging characteristic of
institutional relationships in China, one that aggeo be a crucial part of the
institutionalization of the Party-state that halpkd to explain its resiliend®® The aim
appears to be to encourage a range of officiarattoexpand their roles in resolving
grievances and fighting abuses, and to serve akslom each other. Some greater
transparency is encouraged, but within the limitBarty oversight and primarily by
Party actors. Courts are one of many institutjglaging such complimentary roles.
Others include procuratorates, the media, peoplaigresses, and Party discipline
commissions. Thus any expansion in court rolesutinority may reflect the increased
attention to resolving grievances and expandingsigiet in the Chinese system, not
greater authority of the courts. Wrongdoing isradded, and Party legitimacy is
maintained, without fostering the development afi+state checks on official action.
Chinese courts thus serve not as an arbiter amiffiegedit interests in the political
system, but rather as one of many institutionsiptaparallel roles. China’s leadership is
sensitive to the possibility that allowing more miaent roles to non-state actors may
undermine central authority. In the legal systbowever, allowing a widening range of
grievances to be brought by individuals and orgations may also be an effective tool

for asserting state control.

103 Andrew J. Nathan,Authoritarian Resiliencg Journal of Democragwol. 14, no. 1, pp. 6-17 (January
2003).
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Similarly, the permissive attitude toward some dawents in the courts reflects
the fact that courts are not viewed as rival saiafgoower. Party officials are not
worried that courts may become significant cheaksefficial action. Instead,
development of the courts serves state interestsrising abuses, maintaining control,
and using the development of the legal systemitdaree state legitimacy.

Third, ground-up development of the courts maydagce of judicial power. The
ability of judges to network horizontally may leadgreater authority and autonomy of
the courts. The trajectory of court developmeny mat be entirely determined by top
down edicts, or constitutional structure. Chingskges themselves are increasingly
looking to the roles judges play in other countasghey seek to define their own
positions. Likewise, litigants’ aspirations foetlegal system appear to derive from both
rising attention to the role of law and courts #man international norms. This
explanation for recent developments in China’s toisrone perhaps not fully explored
in recent writings about judicial power.

Many countries have experienced an expansion afigigpower in recent
decades, often from constitutional courts, fromtdpedown. It remains too soon to
speak of fundamental changes to the power of Chicaurts. But China may be unusual
in the importance of ground-up developments.

c. Future Roles: Fairness without Independence?
Understanding why the Chinese Party-state hasitied even the level of court
reform experienced thus far yields insight intceatcal question facing China’s courts:
what are the possible limits of court developmerd non-democratic society? Many in

the West and in China have looked to China’s caartee hope that they may play a
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transformative role in the Chinese political systelBut the more pertinent question, at
least at present, may be what role courts canwitiyn the current system. Can courts
play a significant non-transformative role — caeytiserve as fair and efficient
adjudicators of private disputes, and perhaps askshon some forms of official action,
without political change? And, if they do so, vitiey legitimize Party rule, or will the
development of a more professionalized judiciapvitably lead to courts that challenge
Party authority?

Recent developments and debates in China haveyageided this questiot*
Many in China seeking greater authority for thert®bave been heavily influenced by
Western, and in particular American, writings omits. Some of the discussion in China
echoes debates concerning the role of the judialdgmocracies: what is the
relationship between courts and legislatures, dwtsdave too much discretion to
interpret vague laws, are courts subject to exeegspular, and in particular media,
pressure? But the questions facing China’s camtsjudges may also be very different
from those faced by their counterparts in the W&sn judges develop the capacity to
resolve non-sensitive cases fairly? Can the rahgases subject to external intervention
be reduced? Can courts be encouraged to do souwilhthe same time encouraging
courts to play broader roles? Does the fact timtChinese courts operate in a non-
democratic context suggest that they should hayreater, or lesser, role in resolving
important questions facing Chinese society?

China’s effort to create courts that act fairlylvaitit challenging single-Party rule

is not unprecedented. Other single-party staieslading Spain under Franco, and

194 One exception is the work of “new-left” scholatels as Pan Wei, who have argued that China can and
should establish rule of law without democracy.
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modern Singapore — have had courts that commestaéwe viewed as largely fair and
independent in their handling of non-sensitive an-political case$”® Parallels may
also be drawn to Japanese courts under Liberal Dextio Party rule, where scholars
have argued that courts acted independently exceplimited range of areas touching
on key LDP concern¥® Similarly, recent writing on Egypt has explorehly that
authoritarian regime has created an independesstioational court®’

Recent Chinese experience does not fit squaredyainy of these models. In
contrast to Singapore and Japan, for example atigerof cases deemed to be sensitive
in China is extraordinarily wide — and includes ooty direct challenges to Party
authority or major criminal cases, but also a wialgge of cases attracting public
attention, as well as cases involving litigantdwiies to Party officials. In contrast to
Franco’s Spain, where a degree of independenceesssble because courts’ powers
were extremely limited and courts played littleeral creating legal values, China’s
courts have become significant fora for the aiohgghts-based grievances. And in
contrast to Egypt, where the constitutional couaswstablished and developed in
significant part due to its role in furthering ecomc development, courts in China have
developed into significant fora for the airing @jhts-based claims even absent their

serving as effective guarantors of property rigfitsMoreover, the most significant

195 j0se J. Toharia, “Judicial Independence in an dvittirian Regime: The Case of Contemporary Spain,
Law and Society Reviewol. 9, no. 3 (Spring 1975). Pp. 475-496.

1% Ramseyer and Rasmus#feasuring Judicial Independenck22-123.

197 Tamir Moustafa“Law versus the State: The Judicialization of Rediin Egypt,”Law and Social

Inquiry, vol. 2003, pp. 883-930.

1981n Egypt, as Moustafa describes, the Constituti@uairt has developed into a forum for challengimey
regime. In China, in contrast, courts have neitthelenged single-Party rule nor served as fordhfose
seeking to do so.
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changes in Chinese courts’ roles appear to be apfram lower courts, not the Supreme
People’s Court.

Those looking for China’s courts to be agents @inge are likely to be
disappointed. The fact that a widening range e€sa- including labour rights,
constitutional claims, and environmental disputess-finding its way into court does not
necessarily mean that courts are playing a grealiein enforcing rights protections.
Courts’ roles remain largely reactive, and the#rctese capacities remain weak. Courts
are still struggling to develop the functional &pito resolve individual cases. In the
short term, the crucial question for the courtaliether they can further develop the
capacity to serve as neutral and efficient decisnakers in routine, private cases.

Developing the capacity of China’s courts to handlgine cases fairly would be
a significant accomplishment. Doing so would dsaconsistent with two of the three
explanations offered above for the developmenhefcourts to date: serving as a safety-
valve for discontent and grievances, and institgizing the operation of the Party-state.
But the third explanation for court developmenétthorizontal and ground-up
development of the courts may lead to greater cutdnomy, suggests that further
development of the courts may also give rise toeiased tensions with other Party-state
actors. As courts continue to develop horizonjahd as judges develop professional
identities, it may become increasingly difficultdonstrain court development. By
encouraging the development of more professiortgjgs, the Party-state may also be
fostering greater challenges.

Debate over the proper role of courts is a charatiteof most societies, and in

particular of democratic societies. What is patady noteworthy about recent
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developments in China is that such debates havaieeopen, with scholars, judges, and
other commentators arguing for expanded judicialgro for fundamental changes to the
structure of courts, and even for court oversiglihe Communist Party. Debates in
China about the role of courts thus resonate wetiates in the West — where there is of
course also significant ambiguity and controvesyuwd the proper roles of courts acting
in counter-majoritarian fashion in democratic stege China’s courts continue to face
many problems that have undermined their effectigsrior decades; but they also
appear increasingly to be confronting the typeguastions and challenges that are faced
by courts in other societies, albeit in a veryehéint political context.

Recent developments suggest that courts’ abilisetoe broader aims may
depend on their developing greater authority, eitimetheir own or at the behest of the
state. Courts’ ability to do so will be shapedRarty-state policy, but will also reflect
the continued ground-up development of the couFtse roles of courts and judges are
no longer solely defined by top-down pronouncemeruarts, judges, litigants, and the
media are all shaping expectations about the thishe legal system can and should
play. Judges appear to be looking to the roleggaglay in other countries as they seek
to define their own positions; litigants’ aspiratslikewise appear to derive both from
rising attention to the role of judges and fronemitional norms. Recent attempts to
steer judges away from “Western rule of law thesjrege a tacit acknowledgment of
such trends. Continued ground-up developmentettiurts may be crucial to courts’
serving the Party’s interests — but may also premetv challenges. The central
guestion remains whether courts can become faieseskof individual disputes without

inevitably questioning and challenging the politipawer of the state. The most
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significant development regarding China’s courtthat their role is increasingly

contested.
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