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The Properties of Gender Equality

KERRY RITTICH

6.1 INTRODUCTION

It has long been observed thar shere is a gross disparity berween men and
women in the control of property.’ Because woimnen's lack of property is a
fact about the world, and in many places women lack rights to properry as
a marter of cultural or juridical norms as well, equality in land rights holds 2
central place in the narrative of gender empowerment.” Indeed, important
exceptions aside,” the idea that rights 1o land are critical o gender equality 2t
this point seems abvious, even banal, racher chan seriously contested.

The importance of gender equality in land is accepted not enly from the
standpoint of human righrs; it is also becoming conventional wisdom within
mainsteeam development debates. Because of a confluence of events in che
field of development in the last few years—the move o 'socialize’ the
development agf:ndaf an important, if tentative, merger of the goals of
cevelopment and human rights,” the recognition that gender equality is

" "While women represenc half the global population and ane-chicd of the labor force, ther
reczive only one-rench of world inceme ard own less thar: one percent of werld propercy. .
Report o the UN Commission en the Sts of Women, cired in Robin Morgazn, Iniro-
duction: Flanerzry Feminism: The Politics of the 215t Centurv', Robin Morgan, ed., Sirer-
bood i Gipbal The Mrernaional Women't Movement Amstelagy (Garden Cire, NY: Anchor
Books, 19847 1,

* Convenrion on the Elimination of Al Forms of Discrimination agzinst Women
(CEDAYS, GUAL res. 344180, 34 UN GAOR Supp, (Ne. 46) ar 193, UL, Doc. 4738044,
entered inee foree 3 Seprember 1981, Arucle 16 Th); Unired Nacions Foursh World Conference
on Women, Declaracion and Plattorm for Action {Betjing Placform}, 15 Seprember 1295, 33
LL.AL 401 01986), c. IV, a3 UK.G.AL, Report of the Ad Hoc Canmirces of the Whole of the
Trwenty-thizd Special Session of the Genera! Asseenly {Beijing — 53, A/5-23/10Rev.1 {Suppl.
WNo. 3j, 10 June 2000, para. 8.

See for cxample the reservations o the Bejing Plarform, above n. 2. in respecs of
women's inhzrirance rights.

* James D, Wolfensahn, A FProposal for 2 Comprebensive Develapment Framerork (A
cussian Draff) (Washingon DUC World Bank, 1999).

Asnaroa Sen, Develpprment 25 Freedom {(Mew Yore: Anchor, 1999).
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88 Kerry R trtich

‘good for dc\'e]opment’,é and the increasing references wo gender cquality in
development agendas as a result’ —it is no longer a struggle, ar least at the
nocmative level, 1o make the case for gender squalicy in rights to sroperty in
reneral and rights to land in particaiar.

" To date, concerns have centered primarily around norms which limit or
exclude women Tom access to land. [n both development and human rights
literature, custormary and religious law, social noreas, and/or inadequare or
discriminatory formal laws are gypically characterizec as the problem’ far
women, transforming such norms and ensuring the formal ecualiey of
women to hold property is ‘the answer’.

There are clearly ongoing concerns around earilements 1o land for
women.” The pursuit of gender empowerment without atention to the
cistribution of lard is an enterprise that is fatally hobbled from rhe outser as,
for a large percentage of the warld's popularior, real assets come primarily
in the form of endtlements to lznd. However, it would be a mistake cither
assurme thar formal equality exhausts the issues of interest around property
rights and gender empowerment of 10 conclude that ensuring gender
equality in respect of land rights s simply a matter of transforming social
norms, enforcing the law, or compelling oudier states to bring thelr legal
regimes inw conformity with current human rights and development
norms.

Instead we need to consider the nature of property regimes as well. The
erowing attention given to gender equality, human rights, and the social
dimension of development and globalization has been accomparied by an
increasirg preoccupation with good governance, the rule of law, and legal
and institutional reforms thar promote economic growth. A central part of
this legal-institutional reform project is the commitment 1o a particular trpe
of property regime. This regime is ore in which property entitlements are:
secured through formalization of tide; enticlements are consolidated and
individualized; ownership is largely privatized; and regulation is minimized
or eliminated. The zim of these reforms is to enhance the value of land as an
asser and, by creating markers in land and facilitating the eransfer of both

& \¥orlé Bank, Engendering Develonment: Thraugh Gender Fgualisy in Rights, Resources aned
Vofre (Washington C: World Bank, 001

T Word Bank, Werld Development Repor: 2002 Buiiding Fustivutions for |
Vork:s Owford, 200171, World Sank, World Develnpment Repore 2003 Swreainesle Developmens
in a Dyramic Werld (Washingron D.C.: %World Banx. 2002).

8 See gencrally, World Bank, Engendering Develapment, above n. G, The World Ean’.{'sr
palicy research report an gender and development identifics equaline in land rights as ore of
the four areas in which legal reforms are required o ensure gander equairy
* See for example Florence Buiegwa, "Mediatning Culwure ind Homan Aig
Land Righis for Women in Africa: A Framewark for Communin-level Actien’, in Abdullahi
A an-MNatim, ed., Cufrrs! Trangfermarion and Human Righrs i Africa Londer aind Mew York:

Zed Books, 2002 108,
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tand tides and inzerests in Jand, increase the overall levels of producovity and
commercial use of land, therehy sourring greater economic gmwrh.:

It is now recognized that the wider constelladion of institutional anc
reguiatory reforms of which these propersy regimes are 2 parc is profoundly
important for gender equabice and human rights. [ndeed, it ties ar the cenzer
of a host of discributive justce concerns in the global economy.’ This
chapter seeks 10 link these observarions to the agenda for land reform, and o
suggest that the commitment to transforming property regimes so that they
herrer conform o the ideals of formalizadon, individualization, and com-
mercial exploitation poses a distinct set of risks and challenges for women.
The effects are certain to vary from coneext ro context. However, because of
the far-reaching effects of these regimes, it is unsafe to assume that gender
equality is achievable simply by ensuring the formal legal equaliey of men
and women.

There are two sets of problems, one focused on the effects of properry
regimes themselves, and the other on the larger vision of developmere in
which such property regimes are embedded. Paradoxically, efforts o pro-
mote security af tenure through the formalization of title may both improve
the status of women and go hand in glove with dispossessing women of
sroperty. Among ether things, it depends onwho gets tide and whar interests
get recognized in the process of formalizaton.

Happily, there may be efficiency benefits 1o a better allocation of enri-
tlemencs: a more cqual discriution of land may contribute ro furure
growth'? and a more equal allocarion o7 land and other resources berween
men and women may be especially gooc for growth.]3 However, the dis-
tributive concerns do not stop ar this point. The consolidation of interests
and the individualization of title may also function to limic or excdude the
claims of those other than the ttle holder, many of whom, as a consequence
of gender norms, we should expect to be women. In addition, women face a
particular set of risks and disadvantages in market transactions and fabor
markets, a result of which may e that more intense commercializarion of
land exacerbates gender inequality. Ultimately, all of these effects may be

** References 1o the benefits of such regimes are legion in development lircraruze. For a
recent effort to re-atticu'ate the thearerical bases of such regimes, see World Bark, fand
Policies far Growth and Pouerty Reduetion {New York: Onford Universice Press, 20035,

Gerrv Helleiner, “Markers, Polizics and Globalizazion: Can the Global Economy be
Civilized”, United Nations Conference on Trade and Development (UNCTAD) 10h Raul
Frehisch lecmure, Palais des Mazigns, Geneva, 11 December 2000 1 Garthi, ‘Good Gev-
ernance 25 3 Counter-Insurgency Agenda o Oopesitional and Transformative Soctal Projects
in nternational Law’, § Buffals Human Righrs Law Rewien 107 {19991, Baiakrishnan Rapagepal,
Internaiona! Law Fom Below: Develpment, Social Movewmenys and Third World Recuance
‘Cambridge. UR: Cambridge University Press. 20C3)

V2 Nerid Bank, Land Palicies for Growsh and Poversy Reducsion, above n. 100 1520

T Warld Bank, Engendering Deselopment, above n. 6, 11
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ecually, or even more, important tw the question of gender equality than
whether men and women have equal formal legal rights w© land. Thus, the
status of women is a function not only of formally equal entidemen=s to land,
but of the ‘gendered sroperties” of different property regimes, the ways thar
thev affect participadion in the marker, and the vision of cevelopment in
which they play such a cenrral role.

6.2 PROPERTY AND HUMAN RIGHTS UNDER
GLOBALIZATION

It can no langer simply be assumed that what is good for growth is good
for human rights in general or for pardcular constizuencies such as women
or indigenous groups. Indeed, an important part of the critique of the first
generanior development agenda was predicated upon the conflict between
the canonical set of “Washington consensus’ principles, rules, and policies
and, aspirations for greater social justice.'

As human rights have emerged as the universal language of social justice,’
so they have become the main counter-discourse 10 globalization. Concerns
about disempowerment, disenfranchisement, and dispossession in the
context of market reforms and giobal economic ineegration are typically
expressed in terms of human rights. The social deficit of globalization is
almaost invariably described as a lack of artention to human rights, and
human rights principles are advanced as at least part of the solution

demands for ereater empowerment and cistributive justice in the global
or & P |

economy.
The actual and potendial risks ro human rights, gender equality, and
economic, social, and culrural rights in particular, under conditions of what

" (5. Corpia, R Jolly, and F. Steweart, Adpsasmens with a Fuman Face (New Yoilo
UNICEF/Clarendon, 1987); "Washingion consensus’ smbilization policies have aise been
heaviiy crizicized by economists for their impact on domestic capital formarion, domestic
Bnandia’ intermediation, 2nd industrial structure in developing cconomies. These criziques are
nae principaliv concerned with the distriburional consequences of the stabilization policies bur
with macroeconomic and microeconomic effeces, See, e.g., Lance Taylar and Ute Piever, "The
Revival of the Lineral Creed: The IMF, The World Bank and Inequalivy in = Ginbalized
Economy' in [ Baker, G. Epstein, and B Pollin, eds. Globalization and Progreuire Eronomic
Pelroy (Cambndge, UK. Cambridge Universizy Press, 1998; 37-64.

3 Margare: B Heck and Kathryr Sikkink, Aspurfors Beyond Borders: Advecacy Menwarks in
Irtersasionat Politier ‘Tthaca znd London: Cornzll, 1998} Increduction.

% nied Matens, Commimee on Zconomic, Social and Culmural Righw [CESCE,
'Substantive lssues Arising in the Implementasion of the International Covenans on Economic,
Secial, and Culrural Righs: Poverty and <he Internagonal Covenanr an Economic, Social,
and Culmral Rights', statemens adopted by the CESCR on 4 May 2041, EAC12420017 10,
foailanle an hopetfwwas.unbchrchitbsidoc nsflacTel3edfeBi2bdc1 2369820053 b166¢
315880089822 09: 1 2564 c004df04 8O perDiocument.
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Sogliz has termed ‘market fundamentalism’,” have now been well docu-
mented. A range of policies and stratsgies assoctated with contemporary
‘good governance’ norms—structural adjustment programs, privatization,
‘deregulation’, and the emphasis placed on eficiency and scal auszerin—
Lave all been idenrified as Eo:ential threats to human rights or as accual
violations of human rights.*

Yet desp:t::‘ their centrality 1o the 'good governance’ project, contemporary
property reforms nave not appeared on the radar of the human righss
community. Dispures over the reach of intellectual property rights'” and
conflicts with indigenous rights aside, securing property rights s more
commonly accepted as simply part and parcel of respect for human righrs.
Linkages berween human rights and property rights are proliferating every-
where. For example, the reformed development aacnda of the World Bank
puts property rights on par with human rights.™ Following de Soto,™" a
recent International Labour Organization (ILO} report on the social
dim‘.‘:psions of globalization identifies the formalization of property rights as
a criical component of poverty reduction and social progress in developing
states.”” The right to property is itself now identified as basic o the idea of
development as freedom. =

The powerful arguments about the relationship berween property rights
and economic growth,” and the associated assumption thar growth is the
precondition to social progress and the realization of social and economic
rights, make it casy 10 conclude that the protection of property rights is
something to which secial justice activists and the human righes cémmunit)'
should be uncridcally committed. This conclusion should give us pause.

]4 Joseph E. Stigliz, (Giadalization and itr Disconrenss {New Vork: Nomeon. 2002) Ch 1,

' United Nations OFce of the High Commissioner for Human Rights. Committes on
Economic, Social and Cuitural Righes, “Statement on Globalization and Economiz, Socialand
Culwral Rights'. Geneva, 1T May 1998, avaiiable at hopafwww.cnhchrch/tbs’doc. nsif
Main:rl: ramel iewizded 43738522 04 SU2 35681003,

P World Trade Organization, Deha WO Minierial 2061 Miniserial Declaration, 20
ovember 2001, available ac horpeffwwew wro.arglenglishfthewto_e/minist_e/mindl]_e/
mindec]_e.hrm, -

“ Wolfensohn, A Proparsd for & Comprefensive Develgpmen Framewore (A Discuision
D:gﬁj, aboee n. 4.

* Hernande de Scro, Fie Moy of Capizals Why Caprafiom Trivempis in the \Werr and
Fails Everywhere Elie (New Yoo Basic Boeks, 2000, )
7Ll A Farr Glebalizarion: Creaning Qppornusieies for Afl) Final Reporr, World Com-
mission on the Socia. Dimensions of Globalization, 24 Fehruary 2004, zvailable au anrpsri
wiww ilo.orgfpublic/englisnfwesdgiindex.him, para. 236

“* Sen, Dsa-fi'q;;mmr ar Freedor:, above n 5.

Ibrakim Skihatz, ‘Law, Development and the Role of the Weodd Bany’, Complomenzar

Reform: Euays on Legal, fudicial and Oher Instisusional Reforms (The Hague: Kluwer, 19975,

\B:'C"Gﬁd Bank. Doing Busines in 2004 Underitanding Regulation I,'\x’ashiasm:l LG World
ank, 20041, )

REY
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The heigh tened emphasis on the protecticn of property is insticutionally and
politizally related o the current character of development thinking anc o
the shifting perceptions about appropriate roles and functions of different
o=zl insticutions. It is a marker of the influence of inancial markets and the
international financial institutions on the development of policy and reg-
ulatery pricrities at the national and international levels. It is aiso a reflection
of che important role assigned to private actors in the advancemeni of social,
econemic, and political goals and the effort to contain the reach of che state.
For exampie, 2 recent World Bank report on the links berween legal regimes
and economic growth contends thag, while governments generally do ‘too
ruch’, the one area in which they fail o do enough is the protection of
property rights.”® In ather words, the prominence of property reflects much
more than simply a set of empirical chservarions abour the connection
berween property rights and growth, Rather, it is linked 10 a host of deeply
contested debartes about the organization of economic, social, and politcal
life, and the roie envisaged for property rights in development should be
chought of as part of a broader effort to promote more entrepreneurial

socicees.
The enhanced importance of both the disinbution of properey and

property regimes is also a structural ourcome of reforms in another sense.

The ‘deregulation’ of markets, whether they are markets in land, labor, or
anything else, does not leave a legal vacuum bur rather a regime in which
transactions are structured largely by properry, contract, and other private
rights. The privatization of assets changes not only the lacus of iitke bur
rymically the distribution of assets and the class of beneficiaries within saci-
cties as well. Reducing the redistributive and risk-spreading activities of the
state leaves individuals and households more depencent on their own assets,
making access to property of greater importance.

There is no necessary conflict berween the protection of property rights
and grearer social justice; propesty reform may indeed be an essential
ingredient of social justice. However, despite claims to the contrary, the
protection of private property docs not necessarily enhance either the general
level of social welfre or the extent of social justice. It is worth recalling thar
ferce socizl and political struggles are often played our in and zround
properw rqights. Ff)r example, properry norms are well-known instruren:s of
conquest,”™ and demands for land reform are often central 10 social protest
and revolutions. Property reforms have strengthened the power of the
commercial class and ar the expense of the agrarian;” they have been invoked
to defeat legisiative eforts to enhance worker rights;”" and they are currently

= World Bank, Doing Bunines in 2004 Uindersoeding Requiation, shove n. 24,

6 Tofmson v Mork 21 US 543, 5 L.Ed. 681, 8 Wheac 543 [1523).

B P Thompson, Whiss and Huneers: she Origin of the Blzck Aer (London: Allen Lane,
197501 g chmer v Newe York, 198 U5, 45 {19031,

Sy
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the [ocus.o..fstruggfe aver control of biclogical resources berween indigenous
communiies in the ceveloping worid and pharmaceuricat companies.ﬁg The
disposition of property and the status of properey rights have been critical
in qr§ns_1tions from colorial ro post-calonial rufe and apartheid w0 post-
apartheid states. This is reflected in the Declaration on the Righr 1o
Developmen:, which asserts the sovercignry of peoples over their natural
resourees and the right of states 1o formulate development palicies to the
benefr of al,, and emphasizes che imporance of distributive justice.” As
these scenarios disclose, the critical questions are not simply whether prop-
erty rights should be protected, bur rather what these rights should be, who
should possess them, to what extent, and o whar effect itrjl any given CD;’IICXE.

To date, properry rights have artracted the atrention of women's rights and
hurpgan rights scholars largely because of concerns abour discrimination in
enticements © land. The argument is thay, here as in other contexts, it is
important t both widen the inquiry and flip the lens. Given the centrality of
property reforms and the claims that formalization of title is not only good
for growth but now good for 1the poor as well, it is critical scrutin-iz‘z the
gi,endsr{:d effects—the effects on women’s human rights—of the drive w
formalize properny nights in land, consolidate tide in a single owner who
posscsscslthe power to conclusively dispose of the inrerests at stake, promote
the creation of markets in land in order to link local with globa! markers,
and encourage the use of land as secarity and collateral for other economic
ventures,

6.3 PROPERTY IN DEVELOPMENT

Reforms [0 property rignts now center around three types of tansformarion:
formalizarion, individualization, and commodification.

6.3.1 Fermalization

‘The imporance of formalization lies in the kev role that certainty of enti-
tlcmq{}r and security of tenure play in promoting the most efficient use of
land.”" The basic argument is that properry holders will undee-invest in their
praperty 1o the extent that they cannot be certain of reaping the rewards, and

JU Word Trade QOrganizacion, Duig WO Afinisceriad 2000 Minierial Declarasion
3 - Tap cargt]e g on ’ :
20 November 2001, availabie at hupiffwvww wio.org/englishithewto e/minis_e/minQ_es
mindes]_c hrm. - o
Eli P T e \

'U&('lG.;-‘\, res 417128, annex, 4] U, GAOR Sepp. fNa. 331 ar 186, U N, Do, AJ41455
v 1 V o
i ol

31 - LR e - ' . .
World Bank, Land Policies for Groush and Fevert; Requction, ahove n. 10, 8.



94 Kerry Rittich

growth will suffer 45 a result.’* In addition, there are considerable benefits to
formalization because of savings on fransacrion costs. Finally, formahzation
is necessary to 'modernize’ the economy and te enable procucers (0 branch
out beyond local markets and participarte in the global economy.™
According o 115 proponents, formalization of title can be especiallv
neneficial to the poor, for the reason that the poor generally lack access to
capiral other than fand. Formalization thus serves to transform izand inic an
active resource inat can be used for economic development.”™ Formalization
may also have coliateral benefits, such as increasing the available resources of

: : 35
central and local governments by increasing property tax reventes.

6.3.2 Individualization

Individualizing property rights is advocated on the basis of the ‘tragady of the
commons’. The argument is that optimal property use will invariably suffer
when it is under common conerol, while ‘[ijndividual assignment of property
rights is the arrangement that provides the greatest incentives for efficient
resource use’ >° For similar reasons, the privarization of land is assumed 1o be
beneficial, while the nationalization of land is presumptivelv bad.™

The basic efficiency argument is accompanied by a dynamic analvsis which
holds that property rights tend to becoms more precise as land values rise
while control becomes both more important and more contested. Ingividual
title, oo, becomes more funcrional in the course of development: while there
are instances in which collective rights are the best way 1o deal with
externalities, these tend 1o decline with modernization.®® The merits of
individualization also provide a sec of arguments against the regulation of
land. Like multiple interests, regulation can funcdon as a ‘cleg’ on ttle,
slowing transactions, impeding rransferabilicy, and generally reducing the
efficient use of property.

However imporzant, the arguments for individual cice and unimpeded
contro] are nor exhausted by economic concerns: there are polirical and

2 Sap Karen O. Mason and Helene b, Carissan, ‘The Developmen: Impact of Geader
Eq;:ali:y in Land Righes', in this valume, Chapter .
¥ WZodd Bank, Lend FPolivies for Grazwt) and Poversy Reduction, above n. 19, 24,

A

de Som, above o. 21,

3% Jnger-American Development Bank [IDB!. Loan Agreement with the Gevernmens i
Belize, Land Managemen: T'rogram, (BL-O0173, executive summary on fle with the sucher.

3% wiord Bank, Lend Pelicies for Growsk and Poverty Reduction, above o 1C, 24 cung
Robert Eliizksan, 'Properey in Land', 102 ¥ale Law Jorrnal 1315 (39931 For 2 consideration
of this argument in the contexs of wansivion, see Aichas! Heller, “The Tragedy of the Anti-
Coramans: Preperty in the Transition from Man: o Markers', 11 Harvard Lawe Broiews 025
19981 I Id. ar 435,

3% wWiord Bank, Land Poficies for Growsh and Poverty Beducrion, above o, 10, These ldeas
have a Faitly established pedigree in development CCOTIDIMILS,
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ir.lstitutional concerns as well, At the heart of chis claim 1s a parucular image
about the inherent nature of property rights: property rights confer a
Blackstonian sphere of unfertered conrrol and deminion upon the righe
holder.*® While encroachments may be justified for compeliing econamic
reasons, the baseline assumption is that property rights confer cotal, rather
than fra::tional, ownership and conrrol. Except with respect to the property
rights of shareholders to a corporation, the burden of proof lies upzm those
who wish to argue for restraines on this conzrol. This burden is ‘ntensified
in the context of development for at least rwo reasons, One is the association
of regulation with government failure and a.:{:rmptit:-nfm The ather Is the
argument, especially salient in ¢he context of post-communist economies,
that property rights funciion to insulaze the individual from the predations
of the state.

6.3.3 Commodification

An important reason for both the formalization and individualization of citle
is to enhance the commercial value of tand. Once formal tile is secure and
the number of interest holders reduced, ideally o one, land can be used more
effectively to promote growth in a variery of ways. It can be alienated ourright
or rented to those who may use it more productively. [t also becomes
transformed from a ‘dead asset’ into something chat can be used as coilareral
for lnans, whether to access equipment or enable investments to enhance che
value of the land itself or as security for other economic enterprises.”! These
processes, In turn, can be expected to reduce the demand for agriculrural
labor and increase the available labor supply for other ventres. Thus, the
particular purpaies for which property rights are introduced—hooking local
markers up to global markers and facilitating transactions—come to deter-
mine the nature of the rights themselves.

6.4 PROPERTY AND GENDER EQUALITY

Gender theorists and activists have enumerated a number of ways that
standard approaches to property in development thinking might pose pro-
blems for women, undermining racher than enhancing their status and
empowerment. The perils of property reforms are well documented in the

 Wiltiam Blackstone, Commerearies on the L of England (Chicago and London:
Uriversice of Chicago Press, 2002); Joe Singer, "The Rehance Ineeresc in Property’, 40
Ssanford Law Review 611 11988), S
:']j World Benk, Land Policies for Gronsi and Poversy Reduction, above 1o 110
de 5070, above n. 21,
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POSI-CO MIMUNISE €CONOTIIes 100! CTamatic Concentianons of wealth® and the
impoverishment of large sectors of society resulted from privacizasion efforts
gone awry. It would be a mistake to assume thac these problems lie in the
past, now remedied by greater attertion to institutions anc gender equaliy.
Rather, institutionalization irself can be the probiem. For this reason, atiention
to who holds title w property is crucial. Land reforms chat fail o requize
cither joint ttling or special rights fer women may undermine the status of
women . Similarly, reliance upon market mechanisms may deprive women of
access to land thar they would otherwise have under customary law.™

These types of property regimes may generate systematic disadvantages for
women and actually increase the degree of inequality berween men and
women, for a number of reasons, such as gendered differences in the own-
ership and cantrol of property, the presence of plural legal sysiems, the
gendered distribution of paid and unpaid work, and the differences in men
and women's capacity to both participate in markers and derive ecoromic
benefit from thar participation. However, whether disadvantages are gener-
ared may depend on the presence or absence of a host of other legal anc social
entitlernents and institutions, and on the wide variery of ways in which
property claims are adjudicated or otherwise disposed of. In other wards,
calculating the efects of transformations in propercy regimes for women
requites much more than simply projecting 2 set of economic effects of
propercy rights in the abstracs; it requires an assessment of the wider insti-
tutional matrix in which they operare.

This is no easy task. Because the refationship becween property regimes
and social and economic outcomes is contingent, there is no single properry
regime that can be safely associated with gender empowerment or the pro-
tection or advancement of human rights acress context and time, Yer while
it is impossible o specify ex amte a set of property entitlements that is
unequivocally associated with the promortien of gender equalicy. it may be
possible to say quite a lot abour what structure of entitlements mighs
cxacerbate or mitigate gender inequality in a given context, and why. And it
is possible to say still more about why the properry regime now pramoted as
the precondition of economic integration anc growth, without more, mighr
svstematically work against the interests of women, or some groups of
women, even if it appeared 1o be cfficient in the aggregate in the sense of
generating greater measurable marker returns. However, the reasons for
which it fails to improve the starus of women also sav a great deal about why
it might not actually be efficient either, certainly in the medium to long cerm.
The short answer is that, while there has been intense interest in the potential

Zancaester,

2 Adsan Levy and Cathy Scort-Clark, 'He worn, Russia lost”. The Guordian |
UKy 9 May 2004,
** Warld 3ank, Ingendering Developmens, above n. 6, 120-122,
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benefits of such regimes, there has been a distinct failure to cally. and
someumes cven to recognize, the total coses thar are wypically involved in
movirg from one regime to another. What follows 15 an effort <o say more
about what might actually be at stake in the processes of formalization,
individualization, and commedification.

Whatever the motivation, efficiency-enhancing measures like titing sy
tematically generate distributive outcemes and effects thar tend (o 'DED p;cr-
sister.tly underplaved, if not ignored outright.'H The basic argument is tha:
the benefits of reforms, whether o property rights or other rufes, cannot be
untethered from these distributive effects. Women may exper.isnce both
ber}eﬁt and karm from reforms 1o property. However, we are weil past the
point in experiments with legal and institucional reform at whick it is pos-
:f,lbll_? to simply assers, as either a theoretical or empirical clzim, thar the
instication of property rights amounts zo progress per se, or that 'in the long
rl{n’ we will be berrer off. This s parricularly twue if spalicarian and dis-
uibutive concerns rank highly in the social welfare calculus. There are
rfepeatec[ instances, both contemporany and histerical, in which the trans-
formation of property rights has been associated with income polarization,
significant declines in welfare, and/or outright dispossession.*” At minimum,
we need to investigate how and why this might occar in the course of
development and market reform. By now, we should also expecr the process
of rediseribution to occur. In investigating these issues, the real question in
amy event is not "property, good or bad’, but rather the structuze c;Fpropcrn'
rights and the manner in which they are allocated. '

6.5 RETHINKING THE PROPERTY NARRATIVE

However persuasive from within the discipline of economics,*® from the
standpoint of law the conventional arguments for the formalization, indi-
vidualization, and commodification of propercy seem incomplete at best,
and seriousty misleading ar worst. Although a cémprf:hensive analysis is not
possible here, because it is so central both o the logic ofdex-'elopmént and 1o
understanding the potenrial for ongoing, even increased, gender equality, i
seems important 1o at least briefv sketch an alternative account of the
operation and effects of property regimes. A number of general observations
abour the account of sroperty given in development thinking can be made.

4G . . P - L :
For a more sustained explarazion of tis argurnens, see Kern Ricrich, Recharacterizing

Lt ie . Fan: ) ! Depribation in A o e
Rﬂ%m.mr.ug. Law, Gender and Diseribstion in Marker Sefarm (Tae Hague: Klunwer, 20032).

e A . . .
) Eatherine Verdery, The Vimniiing Hecrare: Propersy and Value in Postioialise Trapmplianta
!_I‘iha?a. WY Comell Universice Press, 20033 Rimich, Recharacerizing Remuening Law
Gender and Divtmibusion in Marker Reform. above n. d4,

ah . . . A .. _ .
Tam ]ea\'lng aside here any irterral economic crirgues ab such property r‘cgimcs.
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One is the fanctionalist, evolusianary view that is taken of the rransformadon
of property rights; another is the orientation towards efficiency 1o the
cxclusion of other concerns and effects; yet a third is the belie? in the efhcacy
of Formal rights.

Reading mainstream economic aCCOUnts, one woula think thar the
cransfo rmasion of praperty can be accounted for by efficiency concerns and
that property rights induce boch a defined set of responses from ecoromic
actors and a defined set of legal conclusions from adjudicators. However,
even passing familiarity with property Jaws in market societies confirms chaz
property rights vary significantly both among socicties and within societies
over time, and that even formally similar regimes seem 10 be associated
with very different econemic eutcomes. Definitions of property rights are
affecred as much by social and political conflict as by economic progress.
Efficiency criteria often seem marginal judges in the disposivon of
property claims; sometimes they are totzlly eclipsed. In shore from the
inside of law, property rights seem beth concepiually and mechanically quite

differens.

6.5.1 Realist and Post-Realist Ideas about Property

Property is conventianally described in post-realist legal analysis™ as a
bundle of infinitely divisible nights that can be combined, recombined, and
allacated in a number of wa}-‘s.ﬂ \W'hatever the merits of securs property
rights, the stricture of property rights is nat something that can be simply
assumed. Nor can it be determined by invokingg the importance of property
alone: it is the very question 1o be answered. ™ And however appealing the
prospect of unfertered control from an efficiency standpoinr, the properiy
rights of owners cannot be absolute without defeating a host of other interests
and values.”

One reason is that propesty 1s 1n essence a sel of relations among people
in respect of things tangible and intangible: to put it another way, property
Las a social, rather than a merely economic, funcrion.”! Although propersy

%7 Fgr a servey of the jiterature of the realist rzdition in American legal thought, see
Williarm W Fisher 175 Morron 1. Horwitz, 2nd Thomas A Reed, American Lege! Realtm
(New York: Ohdford, 1993}

& Tamas C. Grey, ‘The Disintegracion of Properry’, in J. Raoland Pennock and John W
Chrapman, Properny: Nomes XXIT {New York: New Yark University Fress, T80 65,

%% Felix 5. Conen, “Transcendental MNonsense and the Functioral Approach’, 35 Colimbia
L Reviers 809 {1935); Singer, ‘The Reliance Interest in Properny’, above n. 3%, GA7THe].

* toe Singer, Entitlemenri: The Paradomes of Praperry {New Haven and London: Wzle
University Press, 2000},

3t Cirery Alexander. Commrodity and Proprieny: Competing Visions of Propersy in American
Legal Thoughr. 1776-1970 (Chicago and London: Universioe of Chicago Press, 19570
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rights are often figured as a counrerweight to state or local power in
development literatire,” che scope OFPTDEJEI’D.’ rights is 2 public, not pri-
vale. marter: where rights are formalized, pmpérr}' amounts ¢ a delegation
of sovereignty from the state and a decision about the extent arnd nature of
contrel to which owners are entided vis-a-vis non-owrers.”” Because
property rights often confer a significant amounrt of contral over the lives of
cn[lh:::[s,'q dererminations about their characrer and reach are inherently
political, in the sense that they concern the allocation of resources and
power among different social groups. Properny rights do po: merely protect
‘WEB.I'EL:] or r_cc[uca the costs of transacrions; fhe;.-' also produce v.'c:;lfh. The
dssertion, hat as property becomes more valuable it attracts more legal
protection, does not caprure cither the process or the interests at stake, Legal
regimes both enhance and impair the value of property; property may not
even exirt except as an effect of law. For example, it is the Jaw which
produces almost alt of the value of new pharmaceutical produces. By
secaring their exclusive entitlement 1o produce che producr, the law confers
enormous leverage on patent holders in seting pl"iCE levels and capruring
future profits. Moreover, property rights produce a particular dissribuson of
wealth: they not only create value, but determing who can draw on the value
thar‘is created and by how much. Where access to property is crucial for
.sur\;lval, well-being, ar even simply status, this means chat i)roperw rights
impose costs and burdens on others.”® This is why the manner in W}Tich
property rights are scructured powerfully influences the distribution of gains
in the marker.

There are mulaple possible ways of configuring property regimes in
marker societies. Property rights can be divided up in many ways, and
thc_x—_' are rouninely rather than exceptionaily regulated in a 1'ar;ct)’ of ways,
Entitlements may be ailocated to multinle interest hoiders internally threugh
propersy law docirine notwithstanding thar ride is vested ina 5in§le owner.
The common law, far example, can effecr a separation berween tegal and
beneficial ownership though trust instruments and allocate entitiemenrts
across time threugh the creatton of life and other estates. The scope and

2. - N . .
hee for example Wo:ld Bank., Lawd Policrer Jfor Growsh ewd Povergy Reduction

above o 10
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iy Morns Coben. "Property and Sovereignty’, 23 Cormed! Lo Chaareerly 8 (1927
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. (... B. _}uacpherscn, Properoy: Mainirream and Critical Positions: o Reaader (Toromo:
Linivensiny of T{Jron'm- Press. 19787 Inrraducion; Roberm Hale, "Coercion and Diszribunon
:: i Supposedly MNor-Coercive Stare’ 119231 38 Palfitical Scirnce Quarerty 470 Max
A E_bcr. Freadom and Coercion, in 3. Rheinstein, ed., Mavw Weber on Law in Econamy and
?ize’:_?-:ﬁ;rans. Z. Shils and M. Rheinstein {Cambridge, 314 Harvard Universioy Press, 1954)
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operation of property entidements are zlso inevitably affected by the nature
of other legal entidements. While the resulting structure of property rights
may be complex, there is nothing mysterious about the reason for the
comp exity: there are simply myziad individual and social interests at swake
which are expressed and radfied through the medium of propersy law. The
point of rehearsing these facts is simply to emphasize that development
discourse and policy tends to deploy a radically compressed range of propert
regimes thar operace, or that might potentially operate, within marke:-based
socleties.

Devzloping and uansitional states are frequendy advised to simplity
cwnership structures and reduce the degree of regulation, whecher because
of the absence of developed legal systems, the presence of cerruptior, or the
possibility of regulacory caprure. However, these arguments seem less per-
suasive once it is recognized that Customary property rights, too. can be very
complex,”® and that developing states are rypically under simultancous
pressure to adopt other economic laws that are relagively complicated and
expensive to administer. Bur the more importans point is simply that the
rrade-offs and losses involved in simplifving and deregulating property
regimes may be very high. Wharever the concerns about the capacity of the
state ar :he local administration, it is not possible, withour damage, 1o
simply dismiss the functions that such institutions perform, For example,
land regulation may be efficiency-enhancing even in conventional terms,
because of some imperfecrion in land markets themselves; in the alternartive,
it may preciude uses that, while efficient from the standpoint of the owner,
impair cither future use or other valuable ends. This is well recognized in
theory, even if it tends not 10 be reflected in legal reform prescriptions.
Property regimes are incredibly complex social insdtutions chat are uld-
matelv inseparable from the welfare, power, and resources of pardeuclar
groups. Decisions about property rights amount to fundamental decisions
abour social ordering; they both make and reflect those decisions. Distup-
tions to entrenched properyy rights can thus amount to disruptions to the
social order. While this does not in and of itself tell us whether changes to
particular property regimes are likely to be benehcial, it doss put us n
notice thar the transformation of property regimes entaiis something mu:h
broader than the mere promotion of efhaency and growth. At minimum, it
suggests that potental dislocations o potentially wide nerworks of people
who depend in some way or access to land must be waken serousiy. This in
tarr sugpests that the rejection of the ‘one-size-fits-all’ approach, now
standard in other zreas of development thinking, should apply to property

rules and regimes teo.

6 o o . oo o
See for example Sally Falk Moore, Law ar Process: An Anthropejagica! Approsct {Londen;
Boston: Roucedge S K. Paul, 16780
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6.6 PROPERTY IN DEVELOPMENT REVISITED

B . . . i
lhlslbr.ej’l_'ew..u of the mechanics of praperty rights in action suggesss 2
number of insights, all of which may be relevant o the questien of propercy
reforms and to the marter of gender empowerment. o

s “Weare always in medias res; there is never anv system of 'nor-allocation’ of
property rights. even if those rights are incompleteiy specified under formal
or customary law. ’

. Forn‘m.liza[ion is uniikely o merely record pre-existing interests. Rather,
providing greater securiey, certainty, and oredictability, whatever the
undeilying motivation, will necessarily alter the existing distribution of
property rights. ’ 7

» Because property 1ighes operate in a relational fashion and because
[1th}' normally empower the owner to exclude, to say that property pro-
v_ndes sccutity is to say both too little and wo much: they are
mmu[_tancousl_@' a source of security and insecurity. Thus, advocatir&g the
security of property rights does not answer the crivical question: security for
whom? - ’

. T]’lf.: different clements of property reforms—formalization, individual-
ization, and commaodification—are not in any way entailed by each other.
I}atheri [hc:: are distinct and separable. Nor do the "benefits of
formalization recessarily justily the individualization of title or intensified
effores to commodify land. The costs and benefits of each element need 1o
be consicered independently and in contexc.

e It is- unsafe ta simply equate formalizatiorn with the creation of legal
cermllnr}-c_!Bﬁcause property rights function as a conclusion rather ﬂjzmb a
prentise,” property disputes can be decided in a variewy of ways. Judges face
a range of cheices in the process of adjudicating claims. The -decisio?w they
reach may both affect the power and position of the claimants and madify

strengthen, or subvers the property right jtself. -

* Property rights will inevitably operate differently and generate different
effects in different concexts. Formal prope:ty rigHts inevitably funcdon in
Fandtm with other normarive orders, ranging from customary law 10
{nﬁjrmal social and cultural norms, inciuding gender norms.>® This
fundamenal insight about legal pluralism is curiously absent, or at least

under-explared, in much mainstream development lireratare. However, it,
oo, _cornp!iicates the claim that property rights engender certainty and
security in fandamencal ways. The presence of social or cultural norms
about the proper uses of properny, for example, may affect the way that

57 Col .
“ehen, “Teanse AETN a Funce A ) :

o ot anscendentzl 1.\ ansense and the Funcrioral Approack’, abave . 49, 503
Moore, Law s Process: An Anthrepological Apzraack, above n. 36
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propersy clisputes are decided, nowwithstanding the structure of formal
cnadlements.”” This suggests that where there are multiple interests at
crake, decisions about the disposition of property af: unhkl;l}-' o be
completely coverned by efficiency even where property nghts are
formalized. . ' . )

o Secause property rights -0 action include the toral complex of norms an
) il ) ! s and
decisions in operation, it 1s unrealistic 1o sunpll}' iransplant lcsla. regiracs
from one coniext 10 anather with the expectaton that they wnl produce
roughly similar results, Even if the idea is to generate a set of cconomic

. . . ' . - 1 .

effects and cutcomes, there 1s unlikely to be any single. ripht’ regime that

will do so in a predictable way. » . N
e The relacionship beeween propefty rights and growth 1s complicated rat ;:1'
' : ' . certainty
han  straightforward; generaung economic growth almost Lcr_tfa niy

- volves much more than insututing the right set of legal incentives.
How should we account for the fact that growthmma}' be robust,
noowithstanding relatively uncertain praperty rights? _Or :}‘1:}{, as 2
historical matier, growth has been associated with instability ana
disruption o established property nights, as well as certainty and stablity

-

of entitlements? ™ o . e with

» The protection of property rights is n no way incompatible wit
regulanen; roovithstanding the arguments in favour of unfener.f.:d _c:ontml,
Droperty 13 cypically regulated in myriad ways 10 market socienes. The
regulation of property (and contract) may actually preserve the viabiliry of
markets and preserve the physical, social, ard human capital that enables

- s 63

them 1o function in the long term. ) o 4
o It is also unsafe 1o assume chat iniensified market acovity in lar: 15
i 1 renci sition from

always welfare enbancing. Countries expeniencing the t[aIﬂl:.lIZlO ‘
communism and planned economies af€ good examples. Processes such as

39 elestine | Inyamu, ‘Gender, Culture and Property IRdatipns in iPluraJ.stlic ;muia
Setiing', S]D dissertazion, on file at the Harvard Law School library, .;0(?1; Cl.E:.IES.L-!ﬂE. .
Myamu, Tlow Should Human Righes and Development Rcspond w C.u.'l:ura. Legmm.;;at;'gn
of Gender Hierarcry 1n Developing Countries? 41 h_"-.:n-ara’ Imrr:rm‘rm.rz.{."rf.a.w J';u.:v:n.: d.bll_l
i2000); Lesive Amede Obiora, ‘Remapping the Domain of Property in Aftica’, 12 Lmwersidy
.gf.‘:fariahjoum.-z." aof Law and Pubfic Policy 37 (?—.OUU}.I o, o

60 yrerdery, T0¢ Vanithing Flectare: Properry and Vaiwe 81 esriaciatisy 1 ranipluatid,

o P
P E;&-a:t;:w (. S-zphenson, “A Trojan Haorse Bchipd Chinese \32-"11215? Pr?;njlerns‘m_d_Pr?s;E{g
of US-Sponsored “Rale of Law" Reform Projects 1:1.I[h2 Peoples’ Republic of Cmf;m
Warking Paper no. 47, Cenrer for Insecnational Dﬂr—:\'c.opmcvt, Harfai\i.pn}versfa:}! 2000, "
X Frank Upham. Ajychmakang in he Rule of ]_.:.\'.'lOrm(?dox}' . :nrkmg Paper no. 30,
Rule of l.aw Series, Demaocracy and Rule of Law Project, Larnegle Endowmene for Inwes-
iomal Prace, Seprember 2002, _
"m"‘l?[}l‘:lhips-?: ansoE{d insight about market ecopomizs. See Kar) Polanyi, The Greas Trans-

Bremgtipn {DOSWON Beacoa, 1957)-
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privatization anc commerciaiization may be ‘caprured’ by local or external
elizes, leading to the dispossession and impoverishment of substantial
numbers of local peoplt.cﬂ

o [t has long been recognized that property nolding can be a form of sk
management OF nSUTance against economic misfortune.” This s
especially wrue in the absence of markets for particular goods or services
or in states or Tegions without excensive, or any, social lasurance of 1nComMe
protection. Where zccess to \and is 2 crucial social resource, preserving life
nd velihood. it is unsafe to assume that particular property arrangements
are 'inefficient’ in the sense of failing to serve any overtiding or rational
cconomic interest, even where they impede the easy translerability of land
 nterests on the market. As paracoxical as it may seem, facilirating markets
in land may require the concurrent implzmentation of new legal
instIUCOns [0 Provide nsurance, protection, and resources thar would
otherwise be unavailable.

s It has long been observed that the degree of bargaining power that parties
have in the course of market transactions 1s intimately connected 1o the
distribution of property; to put it another way, actual freedom of coniract
is subject to the distribution of p:optrq—r.ﬁﬁ "Thus, any claims about the
benefits of greater market participation for groups such as women are
inseparable from the manner in which property is distribured. However, it
also means that the general claims abeut the benefits of commercalizing
and commedifving land are inseparable fram bhow land and land
entitlements are distribured.

6.6.1 Property and Gender Equalicy

With chese insights in mind, we can see that mere “ormal equality of property
rights under the law 15 anlikely to ensure gender egualiey. Paradoxically, the
wholesale effort 10 commodify or commercialize land may be just as likely
to contribute to inequality between men and women. Without more, women
face a number of inherent risks in any shift (o a regime of property rights
configured along the lines described above.

& Verdery, The Vanishing Hecare: Propersy and Value oo Posteociafist Tramyivania, ghove
n. 45

53 [yanald MeCloskey, The Pemsistence of English Commor. Fields", in W itliam . Parker
anc Eric 1. Jones, eds, Furopean Peasans amd theiv Aarbere Frgys in Agrarian Econgmic
Hissory {Princeton, N.J.: Princeton University Press, 19751 73

65 Reberr Hele, 'Coercion and Distrihution in 2 Supposediy Neutral Stare’, shorve n. S4:
C. B. Macpherson, Property Mairmzan and Criticai Positions, above n. 34, "Inmroduction’,
“Wewer', and TMand
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6600 Fo rmadization and Individualizaron

Where women gaio formal tide 1o lar_ui one obvious posmbnht_\; is an
irnprovement 1y their socizl and economic posiTion. A?artfrom the benehis
that accrue from ownership atonz, ritle o land. may 40 TPIOVE woren $
Jabor market position; as gender scholars have m?servedt land m-l.-'nership may
Jffect the reserve price of labar.” Asset ownershl? ?.nd income in the mﬁrl-;it
also appears 1C improve women's bargaining posiien within the hlous& 0 ¢
Anah:ses of the household as a locus of co-operation and conﬂgt_, c-an
affected decply by the gendered balance of power, make the 1(:}?;1 that
houschald smembers 2re simply happily cngaged in welfare-maxirizing
activities the benefits of which wiil be _altruisncaﬂy shared among Ehe?
decidedly UNpErsuasive. However, even -H women have equal rghts !tp lat.n1 .
gender equality is by no means aSS}JrEd s!mgl}f by the_ move 10 forma ]16;11‘: T
One season 15 that the merits of formalizanon anfi 1nmvndu‘alflzan.on of title
are typically promoted independenty of the queston nflanalasstrl'grul_lnn. tDr
put it starkcly, it would be a mistake to egqaate _thc protection of P:O?EH—E
rights with the ‘right property’ for any par(tculr?r $mup; Because 1.av.;1k.r
discripution is inherently political tand coften seert 3s cultural’ wo, espeniaily
where wommen are concerned), 1T 1s ofien avoided in the _con_ccxt of refarms,
no matter how pressing it might be 1o devclnpr{lfm objectives. But WTIE
questions of distribution are put to one side and atle goes w0 mcngra[hcr than
women, the detriments are obvious: womsn may end up worse off. The more
gcnc:al-ooint s thar formalizauon may simply further empower those who
1 ady powerful. _
HEI? 11rse:1i1; E)mportanc to recognize that cubrural norms a_nd .other nfn:mart\}.vc
grders continue 0 Operats, nocwithstanding the formaliz?tlon of drle. - ar
does formalization necessarily push such norms inamore progressive direc-
tion. Rather formalization, especially when acco mpar_ncd by the |dcnlog}’_ of
individualization, may funcrion to enhance the posinion of men, permiting
them to claim moIe than they would otherwise TeCEIVE ander customary
o Anpother reason for caution is the Jistincrion berween ol‘.vne:smp
and control. Even where women have dtle ro land or other asseis, 1t may be
unsafe 1o eguate ownership with effectve control, cspecnall.‘_.' i ;.htl‘E rar;:-
Cross-cucing Nerms and obligations that nnPcd_c the c.\u:rc;se of control.
Converschy, women may have obligauons (obllg:atlons of laoor_, forl EXGMPIE;s
in rf:spca_of’ Jand that they do oot own. This phenomenon raises jmportant

& Fi ! e fndd vights in L Ay (Cambrdge.
& Pina Agarwal, A Field of Gnes O Gender ana i righis in Sonth Ava (2 £
UKE: Cambridge Universisy Presls. 19941, . s el
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land rignE IR Sousk Asia, ) ) e o] Seit
: - : e S Sesting
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questions: might the superior productivity of family-Tun farms, ? for example,
reflect men’s capacity o command the unpaid work of women?” '

Woregver, even whare Womern benehit from the formalizauon of ttle they
may be disadvantaged by the individualization of property interests o1 the
eforts to commodify land. Formalizaton need not entail the dimination of
custormnary entitements; there is no reason, at least in theory, that revriad
different incerests rmighe not be formalized in the ticking process ot recognized in
the course of adjudicauor. For example, common law judges can ard do use
devices such as constructive Trasts w0 recognize both customary nomms and the
economic contribunon of women 10 property held in the name of their hus-
bands or parners.”~ However, i pracrice formalizatton ofien serves 1o wipe out
cusiomary enodements, many of which are held by women. Indeed, by 1elying
upon and recizculating “bsolutist claits about the nature of property rights, the
current jdeology abour property reform may encotlrage such outcomes.

It is well known that women are much Jess hikely to be recognized as the
¢ormal heads of households; it is also recognized that presumptions of male
headship have often operated in randem wich formalizarion to facilitate the

climination of women's entitlements.’

* Pardcularly where title 1s vested in
husbands or fathers alone, titing provides increased apportunities 1o alienate
land and to deprive others of access and tesources. Thus, 2 basic risk is simple
dispossession 1n che process of tding.

“What is imporant is that this is not merely accidental nos even
undesirable, in current development logac. Pars of the pefas ab individualizing
tidle is to reduce or eliminate the number of recognized inrerests so 25 10
facititate the transfer of title and interests. However, given the gendered
division of labor, women are very likely to lase not simply property rights in
the abstract: they are likely to have material investments, in tme and labor if
not money, that may be eliminared in the eves of the law o the process of
farmalization/individualizatien.

6.6.1.2 Commadificasion
For a variery of reasons. men appear to be much more likely than women ©
benefit from markets in land: they have alse often been the main beneficiaries

T Klays Dieininger and Gershon Feder, ‘Lznd nstitutions and Land Markets, Palice
Rescarch Working Paper 2014, World Bank, Development Research Group, Rural Devel-
opmen, Novemnber 1998,

7' Arrhreena Maniji, ‘Remortgaging Women's Lives: the World Bank's Lznd Agenda in
"\fl;:j:a 11 Fenmizmist Lrgﬂf Sredier 139 {20030

“Z This has been an impormant device 1n commen jaw in jurisdictions such as Ausoralia and
Canada; see for example Perrkur v Becker 119301 2 5.C.R. 834 It has also heen vsed (0 Kenye;
for a discussion see Nyamu, ‘Gender, Culture and Property Relations in a Pluralisac Social
Scr_:ing"_. ahove n, 39,

" Wevamu, ‘Gender, Culture and Propesy Relasions inoa Pluraiistic Social Setting,
above n. 3%
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o7 the transformarions of land use, such as cash cropping, associated with
integration into globat markers. Thus, in the absence of countervailing and
compensatory reforms, there is rexson to think that the commodificatior. of
land may exacerbate rather than ameliorate gender inequality. Among the
aaverse effects of iand commodification for women that have been docu-
menced o dace are: loss of craditional entitlements to land use: loss of access
o communal lands; increased labor contributions to crops whaose proceeds
are controlled by men; greater difficulty in discharging rraditional {and
persisting) obligations 1o provide for the subsistence and other needs of
dcpcndsnts; and increased enpagement in ang‘._reiiance upon marginal self-
employment or wage lahor on terrible terms.”* Even apart from these con-
cerns, the benefits of commodification may also be overstated in ways that
fmatter o women in particular. Where produce s marketed rather than
consumed, for example, an increase in economic acOviry is registered, even
chough it may not reflect any actual increase in output and may even coincide
with a decrease in welfare for some parts of the population. ”

Yer the implications of commodification extend beyond these concerns.
The move to transform the uses of property Is linked to 2 particuiar path of
economic progress and transformation, ane in which both men and women
spend less time in agricultural and other subsistence activiries and arc ever
more intensively and productively employed in an expanding range of
market activities. Here it becomes imporiant to recognize that women are
ruared differenty than men in their ability to take advantage of market
OpPOTTUNINEs. Although social norms may play a role, this 15 2 structural as
well as culeural marter, Since market participatian is the pro_iecrtd Fusure,
the route to both development and gender equaligy, 4t is crucial o try 0
anderstand the factors and processes that migh affecr women's Capacity Lo
participate in markets. Once property reforms are seen as pait of a larget
process (o Creare a more mobile, productive labor force, it becomes parti-
cularly important to take account of the gendered operation of labor markets.

One thing to take 1nto considerarion is that, in virtaally every sOciery, THon-
marlket obligations fall much more heavily on women than on men. Tlus has
the effect of limining women's work optiens, typically by consiraining
women's mobility and reducing the rime that can be devoted to the putsiit
of marker OpDoOITINITES. Tao make this observation is ROTTO 53y thar women
are not active PaIticipants in markets of are nOtT imMportant eCOnOMC Pro-
ducers; the opposite Is UTUE- Bur it may not be the case thar women are the
ones capturing the cutong cdge oppormunines o participate in global market
aerivities, particuhrl}-' where informacion and trust crculate within gendercd

A Agarwal, A Field of One ' Chun: Gender and land righss in Saush Asia, above n. 67

TS The fpeus clairions on this ¥ M. Waring, ff Wemen Couned: A New Feminist Feonemic:
iSen Francisoo Harper and Raow, 19881,

76 arld Bank, Eﬁgfm'erfng Development, above o &
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subl-commumues. Wikl women cemain in smal'-scale, traditional sectors,
while men caprure the gains in the new?’”
Another reason is that bargaining power, both i households and in labor

j'narksts, is linked o alternatives and exit optictns.'8 If either ‘ormalizaton or
individualization of tile has the effect of reducing both womer’s eutidemtm;
and propern holdings, we should expect wornen 10 fare less well in che marker
too. The abilicy to use land as security 15, in theory. beneficizl o both women
and wo men. Ar first glance, it may seern mare impo;'[am o women than men, as
13("{{ of access 1o credit may limit women's capacity to engage 1n pmductlive
activier in the markez. But women may also be more at risk f}o; the use of land
as security. Imagine, for example, that, once title is formalized, land is now used
a,s'"cro]latcral for some new economic venture. Who will labor to pay the debt?
Wil women necessarily benefic from the economic venture sul:;poned by
the loan?l Past experience with microcredic finance ~ and export pdeUCtiG;l
encouraging cash cropping suggests perhaps not. Whart if the veneare fails?
Foreclosure on the land is the likely ourcome, with the loss of probably the
only real source of economic security. The risk of loss may be relatively high
particularly where ventures are o any degree speculative. There are sinj:ilarf ifi
not greater, risks with effores w promote the alienation of land ourright.
Farlier privatization experiments resemnble the land reform agenda in that
they subscribed to similar hopes about the welfare-enhancing }ropcrtics of
new markers, and made similar assumptions about the desire and capacity of
individuals o participate in markets and maximize their economic retuens.
Hmla*_-:ver, ‘tfaking advantage’ of the market needs o be understood in both irts
positive and negatve Senses; there are both dangers and oppormnicces, znd
we now know that the capacity of individuals to benefir from both legal
lrar{sformarions and markets varies enormously. More sophisticared, well-
positioned, or unscrupulous parties can be expected 1o move quickly to seize
the oppertnities presented by legal rrznsformations such as titling, A tre-
mendous redistribution of entitlements in a short time frame can acgz)mpam
property reforms, some of which can have verv long-term consequences. For
example, assets may be captured by outsiders or domestic elites, while others
are disposs-:ssm‘l.E’G These are serious concerns; in the wake of accumulating
experience with reforms, it is unsafe 1o assume chat these are cnﬂatcrati

;-s World Bank, Engendering Dievelspment, above o, &, 187, 223,
. A Sen. "Gender and Co-cperative Conflic in 1. Tenxer, ed., Periisrent Tnequalisier
. z T Vg ) i : I i H 3 i ‘
Fomen and World Development {New Yaork: Chdord Urniversice Press, L930]: Bina Aparwsl
1o - . Ed . e - - . i : :
P3argallmng and Gender Relazions: Within and Bevond the Household', 311 Femindit
Ecomormics 1 11997L 7
0 Tom Wil . . - . e
Tom Wi fiams, ‘Requiem for Microcredity The Demise of a Romantc Ideal’, 19
Ba;:c.::mg and Finence Law Revfew 145 {20035,
Re§earch mdlratgﬁ rna: the creation of markers in jznd through oding 1n Hondurzs Jed
1 the dispossession of indigenouns peopie from 70%: of their rradivioral fands in the spaze
of 10 vears. Liza Grandia, “Fronteras de Progreso o Dresarrctle de Pobreia? Dindnicas
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problems thaz are ounweighed by the porenual benefits of regime change as a
whale. Racher, given the potential losses to individuals, households, and local
eConomies, it $eems IMmpormant 1o ask what contingency plans are in place.
What vould constitute adequate protection? And are there reasons that the
loss of land might bite deeper for women than men? For exampie, ongoing
obiigations of care for wthers make the consequences both more serious for
women and the wider community, while more limited options in the labor
market mean that the loss of land is more likelv to lead o poverty for women
than for men.

While the answers will vary from conrext to coREExt, it seems clear that the
effort wo push people from subsisience labor into wage labor or simply nro
more producuve marker opporwuniues needs more auention if gender
inequality is not t be exacerbated. The emergence of aew labor markers
almost invanably produces a range of gender-specific problems, and occu-
pational segregation 1s endemic evervwhere. It will almost certainly induce
the continued dislocation of people from rural to urban areas. Apart rofm the
capacity of urban markets to absorb this labor, something that cannort be
assumed, rural-urban migration often implies the dissolution of househalds,
the disruption houschold income, and a greater workload for women.
Once these costs are accounted for. how does the cost/benefis calculation
come our? What might be nceded to redress these concerns!

\Whar about the regulation of land use once land is commerzialized?
Environmental dtgrada:ion is a pressing CONCETM, cspeciall}f when trans-
formation of land use is at issue, as Jand may be rendered effeciively unusable
far its original purposes. In light of these well-documented probieras, is it
rcsponsibic, even from a purely economic standpoint, Lo Promo.e Mmofe
‘niensified commercial use of Jand without adequate regulation in place? Can

the presumplion against the regulation of land be simply reduced to the
. v . - N - . .

question of government capaciey of Silure:™! Where capacity to adeguately

regulate land use really is a problem, mighe it change the assessment of

whether more intense commercializadon is 2 good thing in the firse place?

6.7 CONTESTING PROPERTY REGIMES

The foregoing questions do not mean thac property rights 1n land should not
be formalized or ransformed, or that new, more productive commercial uses
of land should not be pursucd. However, they do indicare why the efforss w0

Fronrerizas de iz Migracion Q'cqehi a las Thecras Bajas de Petén, lzamal, v Belice en el Contexic
de Ginbalizacian Corporativa’s Centra Universitario de ¢l Petén, CLUDET, Universidad de
Gan Carvos, Guatemala, 6 %arch 2004, paper cn Ble with the authar.

B Snrid Bank, Land Policies for Grrawsl and Poverty Redurrion, above oo 10,
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strengthen property rights, without more ané in the context of weakened
state reguiation, may well generate greater gender inequality as wel! as a host
of other sacial problems. -

*7the aim: is 1o promote the uansferability of interests in Jand, a range of
[_ulcs'zmd policies bevond simzle propeitization need o be implemebntcd
5}mujtaneousl}* if the fartherance of gender ecuality anc other social objec-
Gves is 1o be raken seriously. Unless che only metric is their funcﬁ.onalir;' in
the context of global markers, the merits of properry regimes cannot be
detfermmed at the abscract level. The queston is not rn‘-:rel',' land rights, but
their place in the larger regulatory scheme, their connecrion 10 different
Ficvelopmcm trajectories, and their interacrion with other normarive orders,
including human rights. in order to assess their relation o gender empow-
ermert, we need to ask who is likely 1o benefir under these scﬁcmes and why.
i¥ the egalitarian and distributive concerns seem compelling, we shoula be
prepared to either reconsider the regimes themselves or insticute compens-
atory rules and mechanisms to address these concerns.

There are numerous human rights principles that might be invoked
counter property ceforms that have an adverse effect on the empowerment of
women.™ Arguably, the right to equality and non-discrimination conrained
‘1 the international covenants and conventions provides a basis upon which
(0 COMTEst any regulatory strategy which has the effect, if not the purpose, of
impairing the relative starus of women.” Depending on the CircumsIances,
siuch rights might also be invoked to advance property regimes that differ
from the current regulatory ideal. Because access w0 €COTOMIC [E30UrCEs
:nfluences so many things—from social and family status to educational
ogportunitics, political participation, and market oppartunities—rthe sucture
of property reforms i likely 10 intersect with the full range of women’s human

rights CORCErns at NUMErOUs Points. And since women are critical to the
well-being of so many communices, the de facro linchpin in the achievermnent
of social and economic rights, the passible lines of interest and connection
benween property regimes and human righs are virtually limidess.

. Whar should be stressed is that no single con-:f:p[ion- of property or set of
institutional reforms in respect of land can be associated with gender
empoweement, either negarively or positively; rather, their relationship may
be more contingent than we normally suppose. Figuring out the rclationshi‘p
berween property regimes and gender empowerment Is not 2 simple rask: as

82 Rc_tberr Wal, ‘Counrering, Branding. Drealing: Using Social Rights in and around the
[nrg}matmnal Trade Regime', 14 Erropean Journal of fnrernational Law 35 (20030

Iu}tzrnationai Covenanr on Civil and Political Righ:s CCPRL GA. res. 2230.% ey
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fmva faree 23 Aarch 1075, Articles 2, 26; [nternacional Covenant on Econemic, Sociatl and

C'-u'.tural Rights (BWCESCRY, G.A res, 22004 {32411, 21 UM, GAOR Supp. "\-'0 14} at 49
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the discussion has indicated, there are a wide varlery of factors that c¢an
comslicate the calculus. However, the complexiaes of land reform suggest
et some of the convertonal assumptions in the field of human rights need
‘o be revisited. For example, although cultural norms that discrirninate
agginst equal land rights for women ate typically the object of concern from
the standpoint of human rights,.sz’ such assumptions may be part cf the
problem rather than the solution in the context of cutrent property refarms.
Customary property rights may be Aluid andfor disputed, cultural and farmal
norms may be overlapping rather than disunct,”” and e formalization of
dtle, even when accompanied by gender equaality norms, may legve women
worse off. When the vagaries of adjudication are taken into considerazion
woo, it becomnes progressively more problematic to assume that culture rather
han formal law is the problem.

Moreover, there will be unavoidable confiicts, Loth wirhin the framewor
of human rights and when other legal rights are at stake. In courts of human
rights, indigenous groups have successfully invoked property rights against
autsiders seeking 1o exploit the commercial potential of readitional lands.”
However, both in courts of general jurisdiction and specialized wrade and
wwestment dispute tribunals, there are far more instances in which investors
have invoked property 1ights to limit competing claims or exclude other
concerns, many of which, such as izbor or environmental rights, are germane
o the concerns of the human rights communicy. Hence, human rights
advocates arguing that raking ‘all appropriate means to progressively realize
human rights requires 2 reconsideration of property rights should expect
powerful and well-ariculated response from these who argue thar a straight
Jine runs from properey rights through economic growth to enhanced human
welfare and human rights. Similarly, those argning for an idea of non-
discrimination and equalicy [ocused on effects rather than inrent oT form will
run up against the opportunity models of cqualit}-ﬁ"' and other ‘market-
frendly’ notions of human rights now so popular among the jnternational
financial and economic instrutions.

Although they are foundational to liberal conceprions of freedom and
righ'ts,s‘J and hence the origins of human rights, property rights have received
much less direce consideration in the field of human rights than they have 1

9 Gee for example. CEDAW, Anicle 2 {0

8 “hamu, How Shouwid Human Rights and Development Respond o Culrass! Lepic-
imization for Gender Hierarchy in Developing Countries?', above n. 39

* Aapagna “Syma) Awas Tingni Communisy o J¥icaragua, Incer-American  Court of
Human Righs, Series G, Case Mo, 79, Judgmene af 31 August 2001,
27 §ee, for example, World Bank, E:rzgeﬂﬁ'er.f'rzg Develapment, abave n. .

8 hilip Alswon. “The hMyopia of the Handmaidens: International Lawvers and Giohadizanion .
3 Eurapean Josrmal qf’fr:zma:z'en.-u’ L 435 119971, Upendra T, “Voices of Suffering and
e Fuoure of Human Righs”, 8 Trapmmasional Law and Comemporary Fropiens 129, 09981

B2 John Lodke, Second Treatiie of Government iIndianapalis. Ind.: Hacker Pub. Co., 3980
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the ficld of development. While justifications for current property reforms
can be found in countess pieces of development literature, there is Do
analvsis of properry that s of equivalent depth, breaddh, or prominence
within human rights doctrine and literature. One reason is that the status and
d;grc: of protection that shouid be affordec to property rights have been
high!y contentious in the internatonal order. Prior to 1989, no imeernational
agreement on sach issues would have been possible, given thar the geo-
straregic divisions among states of the post-World War Twao era also iracked
deep differences in their internal economic organization. Much of the con-
wroversy aver the New International Economic Order, too, concernec
property, revelving around issues such as the starus of natural resousces and
the degres of t(:ompensation to be paid in the course of nationalizatien and
cxprupriation.m Although the prowection of private property was 2 Lev issue
in the social and politcal transformation of post‘commu.nisc states,” the
nawure and extent of propercy rights, especially those granted to investors,
continue to generate conflict and resistance.”

Property rights are protean. Rather than merely accept the argument that
p:arucular properry regimes are essential to the protection of civil liberties,
cernocratic freedom, and the promotion of social and economic rights, those
in the human rights community need 1 approach these claims with 2
skeptical eye and develop a nuanced appreciation of the larger issues 1o which
they are often connected. We mighe ask, for example, who is caliing for such
righes, in what context, and why? When do calls for the protection of
~roperty further the project of greater social or distributive justice, and whern
do they advance other inreresis? When are they signposﬁ of governance
regimes that have already been identified as problematic from the standpoint
of human rights because, for example, they funcrion as arguments agains:
other forms of legal regulation or prowction that might ctherwise appear
both desirable and avzilable?

In addition, human rights scholars need to conrinue to draw atention to
the actual distribution of assets. Although the promoution of property refoims
is conventionally separated from this question, it is critical wo insist -upon the

9 Wokammed Bedjzoui, Towards a Mew Tnternarional Feonowmic Qrder (New York:
Holmes and Meier, 19790 Thomas W, Waide, 'A Requiern for the "New Internatiotal
Teonomic Order'—The Rise and Fall of Paradigms e lnternational Economic Law', in
. Ai—_Nau':mi and B Meese, =ds, Fnternational Legal frner Arising wrnder the Uniced Nanons
Dc’:‘:.;‘df' of Inrernational Law iFluwer Law Internacional, 10953 1301
) g: G:l_ﬂjﬁfaidir _:tnd G.. Skapska, anr—ac}uclti:.\n:. n G ;-'du_xander and G. Skapska, eds,
A Foursh Wayi Brivanzarion, Property and e Dmetgenee of the New Market Eronomiai
chquunz Routiedge, 19941,

e For a discussion, of the concerns around investor protections granted under NAFTA and
the gencral trend < wards the “construdenalizagon” of investmen: protectians, se¢ Diavid,
§ii}1r.Fi%E:Cman, Investment Rules and the MNew Constisstonalism’, 25 Law and Sociaf magurry
Fo 12000,
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conncction bepween them in ofder (0 4ssess wherher, and how much, ire
proteciion of property righes is likely o advance the human rights c.aim
ar stake.

If -nere is usefui analytic werritory that could be staked out in rzspect of
propetry, an IMportant part of it lies in resisting the advance of neo-formalist
ideas abourt property rights. Agaimst this tide, human rights scholars ard
others need to elucidate the range of avaiiabie choices about property rights
and to try 10 make as clear as possible what 15 ar stake for particular groups
2nd issues in the decisions that are made. In addition o demonstrating their
irpact on human rights concerns, it is 2150 crucial For human rights advo-
cazes to contest the functionalist explanations that airculate in the realm of
development policy about the nature of propesty rights. W hatever their role
in enhancing efficiency, the idea thar particular legal regimes can be reducad
ta, or explained by, efficiency consideradors has long been challenged
and discredited in legal thought. ™ This is particularly important as such
nstrumentabist ideas are powerfully enerenched, both discursively and
insticutionally, in the development agenda. The point is not merely of
theoretical intesest. What fall from view when Functionalist expianations
dominate the discussion of property rights are precisely the concerrs most of
interest through the lens of human rights: QuEsUOTS of power. conflict,
equaliry, and disadvancage.

To reiterate, properry rights are the question, not the answer. For the
purposes of human rights, it is imporant to insist that neither the siructaee
nor the content of property regimes can be assured in advance, snd thow
cannot be divorced from the farger regulatory macrix of which they zr2 a part.
The status of property nights cannot be untethered from their distribuuve
consequences, CONSEqUENCCS which are in urn conungent Upod rovried other
norms and facts specific to each context.

No single conceprion of the right to propercty will suffice to either idvance
ar protect all the interests that might be at stake in a human righes claim.
Because property regimes are inseparable from the basic strucrure and
character of societies that they regulate and help constitute, it is hard to
imaginz that any single conception would be desirable.

Because of the impact that property rights can have on a wide range of
egalitarian and discributive objectives, human rights scholazs need to become
much bertter versed in the structure, historys and operation of property law in
particular contexs, and the counter-arguments 10 current claims that might
be available. While they may not be able 1o hope to match the resources chat
are currently devoted to establishing the centraiity of property rights to
development, there is much analysis in the commeon law tradition that
human rights scholars could usefully recuperate 1o €nsure thar efforts o

B Robert Gordon, ‘Critical Legal Histordes', 36 Siamford Law jowrnal 57 (19821
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address complex problems of social ordering and social justice are not
defrated by simplistic conceptions of propcrr}:

!?nem{such source is the realist and postrealist lireratuze referred o
carlier.™ Anather is the importan: emerging literature on the coionial
antecedents of contemporary economic norms, praciices. and institutions,”
much of which is indispensable to understanding the context and recepuon
of contemporary development and legal reform projecis. As chis analysis
reveais, there are more and less useful approaches o unpacking pmpérn—
rights, especially where the issue Is the relateonship beaween prolz;ertv rights
and wider questions of economic and social justice. Property tghts need to
be approached as relazional constracts that both empower and disempower
at the same time. The domains of sovereignry they create may provide
protection or create risk; they can <reare boch wealth and impoverishmens
simultaneously. ‘

At the end of the day, many debates over properey rights can be under-
storod as proxies for struggles over che character and shape of social life.
Somct_lmcs property reforms will be congruent with human rights goals,
sometimes they will be nentral with respect 10 those goals, and sometimes
thev will conflict with those goals. If there is an overemphasis on property
rights in development, perhaps the problem in the field of human rights is
the reverse. But whatever the position that advocates might stake out on
any particular issue, the human rights communtty should rake their rising
significance in che feld of development as a sign of their increasing relevance
to the field of human rights as well. }
st Comeliy gy o e e
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